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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) | 
v. ) CRIMINAL ACTION NO. 827-62 
HERMAN LIVERIGHT, ) | 
Defendant ) 


DOCKET ENTRIES 
Proceedings 


Presentment and indictment filed (13 Counts) 


Copy of indictment given to defendant; ARRAIGNED, Plea NOT 
GUILTY entered; BOND SET at $1000.00; Defendant COMMIT- 
TED to the District of Columbia Jail; Commitment Issued, 
APPEARANCE of Harry I. Rand entered and filed; Attorney 
Harry I. Rand present. McGuire, C. J: 


Cash of $1000.00 deposited by Defendant in lieu of Surety on 
Bond in Criminal No. 1212-56 transferred to cover bond in 
Criminal No. 827-62 per Chief Judge McGuire in open Court. 


CASH RECOGNIZANCE in the sum of $1000.00 deposited by 
Defendant, in lieu of Surety, filed. 


MOTION of DEFENDANT to dismiss the Indictment, Points & 
Authorities in support thereof and Motion of Defendant for 
hearing on qualifications of Grand Jurors and for inspection of 
Grand Jury Minutes and offer of proof in support thereof; Mo- 
tion of Defendant to transfer Case from this District to the 
Eastern District of Pennsylvania, and Affidavit of Attorney in 
support thereof, Exhibit A; Motion of Defendant for Bill of 
Particulars, Points & Authorities in support thereof, filed. 


Docket Entries 


Se ee 


OPPOSITION of GOVERNMENT to motion to dismiss indictment, 
filed. 


MOTION to dismiss the indictment. GRANTED as to Count 13 
of the indictment with the consent of Government counsel. DE- 
NIED as to the other counts; Motion for hearing on qualifica- 
tions of Grand Jurors and inspection of Grand Jury Minutes, 
DENIED. Motion to transfer case from this District of the 
Eastern District of Pennsylvania WITHDRAWN by COUNSEL; 
Motion for a Bill of Particulars, DENIED. Attorney Harry I. 
Rand present. Holtzoff, J. 


ORDER Poe Deft. to travel to Canada eo that he 
returns to the U. S. no later than 9-3-63 filed. 
McLaughlin, J. 


With the consent of the U. S. Attorney and the approval of the 
Court the defendant WAIVES his right to TRIAL by JURY; 
Waiver of trial by jury filed. TRIAL BY COURT BEGUN; 
Case is RESPITED UNTIL 10:00 a.m. tomorrow, Defendant ON 
BOND; Attorney Harry Rand present. Hart, J. 


TRIAL BY COURT RESUMED; Case is RESPITED TO 10:00 
a.m. tomorrow. ORAL MOTION of GOVERNMENT to quash 
subpoena decus tecum of Defendant heard; argued and 
GRANTED in part and DENIED in part. Defendant ON BOND. 
Attorney Harry I. Rand present. Hart, J. 


TRIAL BY COURT RESUMED. FINDING: Guilty as charged 
on Counts 1 thru 12 inclusive; Defendant waives right to pre- 
sentence report; IMPOSITION of SENTENCE SUSPENDED. 
Defendant PLACED ON PROBATION for a period of TEN (10) 
DAYS; Defendant NOT REQUIRED to REPORT to the PROBA- 
TION OFFICER. Request of DEFENDANT for return of cash 
bond heard and GRANTED. BOND to be mailed to defendant at 
807 Lombard St., Philadelphia 47, Pa. (ORDER to be presented) 
Proposed finding of fact of Government filed. Proposed finding 
of fact of Defendant, filed. JUDGMENT & PROBATION, filed. 
ORDERS for return of cash bond filed; Attorney Harry Rand 
present. Hart, J 


PAID $1,000.00 to Herman Liveright Registry Check #3844; 
pursuant to Order of Court filed 11-20-63. 


NOTICE OF APPEAL, filed. 


MOTION of DEFENDANT for leave to appeal in forma pauperis 
and Affidavit in support thereof, filed. 


MOTION of DEFENDANT for leave to Appeal in Forma 


Indictment | 3 
ee 
| 
Pauperis heard, argued and DENIED. Attorney Harry Rand 
present. Hart, J. 


ORDER DENYING Leave to Appeal in Nore nee filed. 
art, J. 


Motion of Defendant for extension of time to file Record on 
Appeal with the U. S. Court of Appeals, filed. 
Order Extending Time to file record on appeal in the U. s. 
Court of Appeals to and until Feb. 18, 1964, filed. 

Hart, J. | 
Motion of Defendant for extension of time to file meconds on Ap- 
peal with Court of Appeals, filed. 


Order Extending time for filing record on Appeal to and until 
March 2, 1964, filed. Hart, J. 


[Filed October 12, 1962] 


INDICTMENT 
INTRODUCTION 

The Committee on the Judiciary of the United States Senate, by its 
resolution of January 20, 1955, authorized its Special Subcommittee to 
Investigate the Administration of the Internal Security Act and Other In- 
ternal Security Laws under S. Res. 366, 81st Congress, (also known as 
the Senate Internal Security Subcommittee) to continue as a Special Sub- 
committee during the 84th Congress. On February 7, 1955, the Chair- 
man of the Committee appointed certain of its members to comprise the 
aforesaid Subcommittee. 

On March 19, 1956, in the District of Columbia, the said Subcom- 
mittee was conducting hearings, pursuant to the appointment and auth- 
orizations set forth above and to S. Res. 174, 84th Congress, and to the 
Standing Rules of the Senate, on the subject of determining the extent 
and effect of Soviet power and activity operating in the United States 
through the Communist Part y and other organizations, studying the 
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as 
structural revisions the Communists have made in their network in or- 
der to avoid detection and tracing the movement of individual agents 
through the changing structures, and considering the activities of reg- 
istered Soviet agents and agencies and such other agents or agencies not 
now registered whose activities may require legislative action, which 
matters were a subject and question of inquiry within the scope of the 
authority of the Subcommittee. 

Defendant Herman Liveright appeared as a witness before that Sub- 
committee at the time and place above stated and was asked certain 
questions pertinent to the above subject and question under inquiry, which 
pertinent questions he deliberately and intentionally refused to answer. 

The allegations of this Introduction are adopted and incorporated 
into the Counts of this Indictment which follow, each of which Counts 
will in addition merely set forth the particular pertinent question which 
was asked of the defendant and which he so refused to answer. These 
questions were put in the open session of the Subcommittee on March 
19, 1956, beginning about 3:30 p.m. 

COUNT ONE 
Are you now a Communist? 
COUNT TWO 
Have you ever been a member of the Communist Party? 
COUNT THREE 
Were you sent on a mission for the Communist Party into the South? 
COUNT FOUR 

Have you affiliated with a Communist cell in the city of New Orleans, 

composed of professional people? 
COUNT FIVE 

Were there Communist meetings in your home at 333 Ware Street, 

in New Orleans? 
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COUNT SIX 

State whether or not you were at one time membership director of 
the Thomson-Hill branch of the Communist Party. 

COUNT SEVEN_ 

We have information, sir, and we desire to know how this conspir- 
acy is financed, that you have given money to the Communist Party on 
various occasions. State whether that is true or untrue. 

COUNT EIGHT 

In 1952, did you and your wife rent a post-office box in WhitePlains, 

New York? 


COUNT NINE | | 
Did you attempt to rent a post-office box in White Plains, N. Y., 
under the name of the Westchester County Committee for Ethel and 
Julius Rosenberg? 


« 


COUNT TEN 


Is it not a fact that you sent those children away from home, BED 
your home, in order to have a meeting in your home of a Communist 
cell, and you did not want your children to see the people in the city of 
New Orleans who belonged to this cell? | 

COUNT ELEVEN 
When did you join the Communist Party, Mr. Liveright? 
COUNT TWELVE 
Did word come to you from the Communist leadership in New , York 
after you affiliated, to stay clean in New Orleans ? 
COUNT THIRTEEN 
Mr. Liveright, is your wife a member of the Communist Party? 
United States Attorney in and for 
the District of Columbia 
A TRUE BILL: 
Foreman. 
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cS 
[ Filed April 1, 1963] 


MOTION OF DEFENDANT TO 
DISMISS INDICTMENT 


Defendant respectfully moves that the indictment herein be dismiss- 
ed. This motion is made on the following grounds: 

1. The indictment does not state facts sufficient to charge an of- 
fense under 2 U.S.C. 192. 

2. The indictment fails to charge an offense because the purported 
statement of the question under inquiry is too vague and broad and in- 
sufficient to constitute an appropriate statement of the question under in- 
quiry at the time defendant allegedly refused to answer each of the ques- 
tions set forth in the indictment. 

3. The indictment fails to charge an offense because it does not al- 
lege that the stated subject and question of inquiry was clear or should 
have been clear to defendant at the time he allegedly refused to answer 
each of those questions. 

4. The indictment fails to charge an offense because it does not al- 
lege in what manner each of those questions was pertinent to the stated 

_ subject and question of inquiry. 

5. The indictment fails to charge an offense because it does not al- 
lege the grant of authority pursuant to which the Congressional body be- 
fore which defendant allegedly appeared presumed to conduct hearings 
on the stated subject and question of inquiry. 

6. The indictment fails to charge an offense because it does not al- 
lege that any resolution was enacted or action taken by a majority of the 
members of the Senate Internal Security Subcommittee, as required by 
that Subcommittee's Rule 1, authorizing hearings on the subject and 
question of inquiry. 

7. The indictment fails to charge an offense because none of the 
resolutions and actions referred to in the indictment authorized hearings 
on the stated subject and question of inquiry. 
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8. The indictment fails to charge an offense because it alleges that 
the refusal to answer the questions set forth in the indictment occurred 
before a subcommittee, not a committee, of the Congress. 

9. The indictment is invalid because it charges defendant with many 
offenses although the alleged acts were continuous and, if illegal, consti- 
tute only one offense. 

10. Since Counts One, Two and Eleven allege questions not materially 
different from each other, the Court should dismiss all but one of these 
Counts. 

11. Since Counts Five and Ten allege questions not materially differ- 
ent from each other, the Court should dismiss one of these Counts. 

12. Since Counts Eight and Nine allege questions not materially dif- 

ferent from each other, the Court should dismiss one of these Counts. 

13. The indictment fails to charge an offense insofar as Counts 
Eight and Nine are concerned because the questions set forth in those 
Counts on their face are not pertinent to the stated subject and aie 
of inquiry. 

14. The indictment is invalid in that it subjects defendant to: a sec- 
ond trial on the same offenses as to which he has been once tried, in 
violation of the Fifth Amendment's proscription against double jeopardy 
and guarantee of due process. 

15. Since, on the previous indictment, this Court entered a judgment 
of acquittal as to the indictment question set forth in Count Thirteen of 
the present indictment, it is invalid insofar as that Count is concerned 

in that it subjects defendant to double jeopardy in violation of the Fifth 
Amendment. 

16.. The indictment is invalid because it was not found by a Grand 
Jury qualified and free from bias and prejudice. 

17. The statute pursuant to which the indictment was aera (2 
U.S.C. 192) is unconstitutional on its face and as here applied because: 
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(a) It exceeds the bounds of the constitutional power of-Con- 
gress to investigate in aid of its legislative powers. 

(b) It is vague and indefinite and fails to provide ascertainable 
standards of conduct, in violation of the Fifth and Sixth Amendments. 

(c) It violates the First Amendment. 

(ad) It invades the judicial power, in violation of Article III of 
the Constitution and the Fifth, Ninth and Tenth Amendm ents. 

18. Senate Resolution 366, 81st Congress, and the other resolutions 
of the Senate and of the Senate Committee on the Judiciary set forth in 
the indictment are unconstituional on their face and as here applied for 
the same reasons hereinabove stated, in paragraph 17, as to 2 U.S.C. 
192. 

19. The indictment is barred by the applicable statute of limitations. 

20. The defendant has been deprived of his right to a speedy trial, 
in violation of the Sixth Amendment. 


21. In its discretion under Rule 48(b) of the Federal Rules of 
Criminal Procedure, the Court should dismiss the indictment because 
of unnecessery delay in bringing defendant to trial. 

Respectfully submitted, 


Harry I Rand 


Leonard B. Boudin 
** * 


Motion of Defendant for Hearing 


[ Filed April 1, 1963] 


MOTION OF DEFENDANT FOR HEARING ON 
QUALIFICATIONS OF GRAND JURORS AND 
FOR INSPECTION OF GRAND JURY MINUTES 


Defendant respectfully moves that the Court enter an order setting 
a hearing for the purpose of inquiring into the qualifications of the mem- 
bers of the Grand Jury which returned the indictment in this case and 
directing an inspection of the minutes of that Grand Jury. | 

In support of this motion, defendant states, as follows: According 
to the records of the Clerk of the ‘Court, ten of the members of the Grand 
Jury which indicted defendant were, at the time they served on the Grand 
Jury, employees of the United States Government. In addition, one was 
an employee of the Government of the District of Columbia; two, listed 
as retired, may well have been retired employees of the United States 
Government; and two, listed as housewives, may well have beens wives 
of employees of the United States Government. 

In further support of this motion, defendant respectfully refers the 
Court to the affidavit of Harry L Rand, sworn to March 28, 1963 filed 
in this case, and to the other affidavits on file in this Court which are 
specified in the said affidavit of Harry L Rand. 

Defendant requests a hearing on the qualifications of the Grand 
Jurors so that he may produce evidence at that hearing to show that Gov- 
ernment employees as a class could not properly sit on grand juries to 
return the indictment herein because governmental pressures attendant 
on the loyalty and security programs relating to Government employees 
necessarily caused such employees to be biased in this case. 

In addition, defendant requests an opportunity to examine each of 
the Government employees who sat on the Grand Jury as to the influences 
upon such juror of the loyalty and security programs of the Government 
in the light of the nature of this case and to prove, as a result of such 
examination, the existence of actual bias on the part of such Grand Jurors 
against this defendant. 
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Defendant also request that he be permitted to inspect the Grand 
Jury minutes for the purpose of determining (a) whether the Grand Jury 
was advised of and affected by the loyalty-security considerations re- 
ferred to in the accompanying Offer of Proof, and (b) whether the Grand 
Jury had before it any substantial or rationally persuasive evidence up- 
on which to base the indictment herein. 

Respectfully submitted, 


Harry I. Rand 


Leonard B. Boudin 
** * 


[ Filed April 1, 1963] 


OFFER OF PROOF IN CONNECTION WITH 
MOTION FOR HEARING ON QUALIFICATIONS 


OF GRAND JURORS, ETC. 


The defendant, in support of his motion for a hearing on the qualifi- 
cations of the Grand Jurors who indicted him, offers to prove at such a 
" hearing that Governmental pressures and the climate of opinion against 
Government employees prevented them as a class from being or appear- 
ing to be impartial and unbiased Grand Jurors in the defendant's case. 
The evidence which the defendant will adduce for this purpose includes 
the following: 

1. Government employees who have been attacked and accused of 
alleged disloyalty by Congressional figures, including Senators McCarthy, 
Jenner, McCarran and Eastland and Congressmen Velde and Walter, 
have been constantly harassed and subjected to abuse and threats and 
their positions have been jeopardized. Many Government employees have 
been forced to resign because of these charges and one, who has been 
frequently attacked in the Senate, was discharged after having twice 
been cleared by loyalty boards of his agency. 


Offer of Proof Poa 

2. In anumber of previous cases allegedly involving "Security", 
Judges and Jurors have been attacked by members of Congress, other 
Government officials and by others when in security and loyalty cases, 
such Judges and Jurors made decisions or rendered verdicts believed 
to be unfavorable to the Government. And most notorious of all was the 
widespread criticism of many members of the United States Supreme 
Court and of the Court as a whole voiced on the floor of both the House 
and the Senate during this past session of Congress as a result of the 
Court's decisions in the Nelson, Service, Cole, Watkins, Sweezy and 
other similar cases in the general field of "subversive activities. Ws 
While one may assume that these attacks do not affect the conduct of 
Judges, the same cannot be said of the effect upon Jurors. The investi- 
gations and reports of the Senate Internal Securities Subcommittee, be- 
fore which defendant in this case allegedly appeared and committed the 
contempt charged, have for some time been a major contributing factor 
in creating a miasma of fear among federal Government employees. 

3. Executive Order 10450 provides that the test as to whether an 
employee of the Government was to be retained was whether he is a 
“security risk." The issuance of this Executive Order was accompanied 
by statements of the Attorney General and other leading officials of the 
Administration that under this Executive Order alleged security risks 
who had survived inquiry under previous loyalty orders would be cleared 
out of the Government and that all doubts as to their security would be 
resolved in favor of the Government. Under this Executive Order, per- 
sons are to be retained in the federal service only if their retention "is 
clearly consistent with the interests of the national security." One of 
the standards to be considered in making this consideration is "any be- 
havior, activities or associations which tend to show that the Sane 
is not reliable or trustworthy." 

4. The new Executive Order and the administration thereof has been 
attended with a great deal of publicity. There was also widespread 
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criticism of the manner in which the loyalty program had operated under 
the previous Administration. There was thus created a general fear 
among Government employees that their jobs were in jeopardy and that 
they could be discharged under the security program for the slightest 
departure from official administration policy. 

5. This situation was further intensified by public investigations of 
Government employees carred on by Senators McCarthy and Eastland and 
by Congressman Walter. In the course of these investigations and charges 
it was alleged that the general loyalty program under the previous Ad- 
ministration had been badly administered and that specific individuals 
who sat on loyalty boards which gave clearance to Government employ- 
ees were themselves of doubtful loyalty. It has thus been made clear to 
Government employees that supporting, defending or voting in favor of 
any individual accused of Communism or disloyalty would in itself raise 
suspicions of disloyalty. Government officials attacked by congressional 
committees on this ground have been disciplined. Others, though not 
formally disciplined, have been made subject to investigations and un- 
favorable publicity and had their Government careers seriously jeop- 
ardized. 

6. As a result of such incidents and many others involving the op- 
eration of the loyalty and security programs of the Government, there 
exists among Government employees and their families, as numerous 
and competent qualified observers can testify, a climate of fear of being 
charged with disloyalty or of being a “security risk" on account of opin- 
ions, beliefs, associations and actions, which inevitably influences the 
vote of a Government employee serving as a Juror in a case such as the 
defendant's. See, e.g., Earth, The Loyalty of Free Men; Jahoda & Cook, 
Security Measures and Freedom of Thought, an Exploratory Study of 
the Impact of Loyalty and Security Programs (1952) 61 Yale Law Journal, 
295; Brown, 6,000,000 Second Class Citizens, The Nation, June 28, 1952, 
Volume 175, p. 644. 
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7. Under the standards and practice of the loyalty and security 
programs of the Government, it would be almost inevitable that loyalty 
and security boards would take into account the failure of Government 
employees and members of their families sitting as Grand Jurors to 
hand down indictments where witnesses before Congressional Committees, 
as in the instant case, questioned the authority and jurisdiction of the 
Committee and asserted rights under the First Amendment. 

8. Even if loyalty and security boards did not take such matters in- 
to account, Government employees and their families believe, and have 
reason to believe, that loyalty and security boards and loyalty and se- 
curity investigations would take into consideration the conduct of Grand 
Juries upon which they sat. 

9. The discipline and environment which condition and surround 
Government employees, the expressed opinions of high Government of- 
ficials and the policies which Government employees carry out create 


in such employees as a class a predisposition which prevents them as 
a class from being, or appearing to be, impartial Grand Jurors in a 
case such as defendant's. 


10. The Government employees who voted to indict the defendant 
were because of the pressures and climate and the other factors de- 
scribed, unfair and biased Grand Jurors in the defendant's case. 

Respectfully submitted, 


_ Marry I. Rand 


Leonard B. Boudin 
“* * 


Affidavit of Harry 1. Rand 


[ Filed April 1, 1963] 


Affidavit of Harry L Rand in Support of 
Motions of Defendant (a) to Dismiss 
the Indictment; (b) for a Hearing on 
Qualifications of Grand Jurors, etc.; 

and (c) to Transfer Case from this 
District to the Eastern District of 


Pennsylvania 
STATE OF NEW YORK ) 


COUNTY OF NEW YORK: ) SS.: 

Harry I. Rand, being duly sworn, deposes and says: 

1. Iam one of the attorneys representing defendant in the above 
entitled criminal action. 

2. This affidavit is submitted in support of defendant's motion (a) to 
dismiss the indictment; (b) for a hearing on the qualifications of the Grand 
Jurors, etc.; and (c) to transfer this case from this District to the East- 
ern District of Pennsylvania. 

3. The facts stated in Point 9 of the memorandum in support of the 
motion of defendant to dismiss this indictment are true to the best of 
my knowledge and belief. 

4. Attached hereto and marked Exhibit A is a copy of the list in 
the office of the Clerk of this Court containing the names, addresses and 
occupations of the persons who served on the Grand Jury which returned 
the present indictment against defendant. 

5. For the facts of the Government's loyalty and security programs 
and their effects on persons connected with the Government, particularly 
in cases such as this where inquiry as to membership in the Communist 
Party was involved, the Court is respectfully referred to the following 
affidavits filed with this Court: the affidavits of Joseph A. Fanelli, Esq., 
a member of the bar of this Court, in United States v. Russ ell, Criminal 
No. 1230-54 and in United States v. Popper, Criminal No. 1053-59; the 
affidavit of Joseph L. Rauh, Jr., a member of the bar of this Court, in 
United States v. Watkins, Criminal No. 1153-54; the affidavit of Gerhard 
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P. VanArkel, a member of the bar of this Court, in United States v. 
Popper, supra; the affidavits of Dr. Stuart W. Cook and Murray Gordon, 
a member of the bar of the State of New York, in United States v. Popper, 
supra; the affidavits of Dr. Marie Jahoda and Dr, Stuart W. Cook, in 
United States v. Weinberg, Criminal No. 829-52; and my attiaavit, in 
United States v. Liveright, Criminal No. 1212-56. 

Harry L Rand 


[Jurat dated March 28, 1963] 


EXHIBIT A 


GRAND JURY - SEPTEMBER 1962 


Mrs. Philomene K. Downey 71 4403 38th Street, N. W. 
Retired 

Sidney H. Dunn 39 2424 14th St., N. E. 
Inst. Repairman - Wash. cas & 
Lt. Co. 


. James R. Earner 43 2108 38th St., S.E. #102 
Oper. Engineer - GSA 


Samuel J. Fanning 3907 McKinley St., N. W. 
(Dep. Fore.) Historian - C.LA. 
. Jesse J. Felix 143 Rhode Island Ave., N. W. 
Land Law Examiner- Dept. of 
Interior 


. Mrs. Lucyle B. Flynn 2105 Huidekoper Pl., N. w. 
Retired 


. Mrs. Dolores E. Frazier 2801 31st St., S.E 
Staff Statistician - - C&P Tel. Co. 


. Curry H. Frizzell 1711 New Hamp. Ave., N W. 
Self employed - Rooming | house 


. Garland R. Gaines 42 W St., N. W. 
Messenger - Fed. RE System 


. Mosely C. Gaines 709 Varnum St., N 
Paper cutter - Fed. Housing Adm. 


. Miss Elizabeth M. Hales 


Miss Ruth E. Harris Govt 


. Thomas Holmes Govt 


. Mrs. Susie A. Jackson 


William R. Justis 

Lilburn McCauley Govt 
Theodore R. McCoy Govt 
Charles W. Nichols Govt 


. Edward M. Parker (Fore.) 


. Mrs. Beulah N. Parella 


. Earl F. Perry Govt 


. Mrs. Frances L.D. Reid 


William C. Rowe 
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3623 S St., N. E. 
Hous ework 

600 Quincy St., N. W. 
Currency Examiner - 
Bur. of Eng. & Prt 


4430 9th St., N. W. 
Stockman - Nav. Ord. Lab. 


1335 Gallatin St., N. W. 
Housewife 


1601 Argonne Pl., N.W. #111 
Shoe Salesman - Sears & Roebuck 


3415 Girard St., N. E. 
Draftsman - Navy Dept. 


1404 C St., N.E 
Press Work - Govt. Prt. Office 


2229 40th Pl., N. W. #2 
Bldg. Inspector = Norn Bldg. 


2610 44th St., N. W. 
gee Analyst - Inst. for Def. 


sa Davis Pl., N. W. #3 
Saleslady - Mellefs 


6423 9th St., N. W. 
Supt. Repro. Unit - U. S. Atomic 
Energy Comm. 


4407 Iowa Ave., N. W. 
Retired 


310 Mass. Ave., N.E. 
riser Clerk- Railway Exp. 


Motion of Defendant for Bill of Particulars 


[ Filed April 1, 1963] 


MOTION OF DEFENDANT FOR 
BILL OF PARTICULARS 


Defendant respectfully moves that the Court enter an order direct- 
ing the Government to file a Bill of Particulars with respect to the in- 
dictment herein, setting forth the following: 

1. As to each of the questions set forth in Counts One through 
Thirteen, inclusive, the subject and question under inquiry, as to Wares 
it is alleged to be pertinent. 

2. As to each of the questions set forth in Counts One through 
Thirteen, inclusive, the manner in which it is alleged to be pertinent to 
the subject and question under inquiry referred to in item 1, above. 

3. When, where and how defendant was advised of the subj ect and 
question under inquiry (or, if more than one, of each such subject and 
question). 

4. As to each of the questions set forth in Counts One through 
Thirteen, inclusive, when, where and how defendant was advised of its 
pertinency to the subject and question under inquiry. 

5. A copy of each of the following actions: (a) the resolution of 
the Senate Committee on the Judiciary of January 20, 1955; and (b) the 
appointment by the Chairman of that Committee of the members of the 
Internal Security Subcommittee. 

6. A copy of the action or actions of the Senate Committee on the 
Judiciary and of the Internal Security Subcommittee which authorized 
the stated subject and question of inquiry; or, if such action or actions 
are not in writing or not in existence, the date, place, nature and sub- 
stance of each such action or actions. 

Respectfully submitted, 


Harry I. Rand 

Leonard B. Boudin 

Attorneys for Defendant 
* 
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[Filed May 3, 1963] 


On this 3rd day of May, 1963, came the attorney of the United States; 
the defendant by his attorney Harry L Rand, Esq.; whereupon the motion 
of defendant to dismiss the indictment coming on to be heard, is by the 
Court, granted as to count Thirteen with the consent of the attorney of 
the United States and denied as to the remaining counts; thereupon the 
defendant's motion for hearing on qualifications of the Grand Jurors and 
for inspection of the Grand Jury Minutes coming on to be heard, is by 
the Court, denied; whereupon defendant's motion to transfer the case 
from this District to the Eastern District of Pennsylvania is withdrawn 
by counsel; thereupon the defendant's motion for a Bill of Particulars 
coming on to be heard, is by the Court, denied. 

By direction of 


ALEXANDER HOLTZOFF 
Presiding Judge 
Criminal Court # ONE 


SUBPOENA TO PRODUCE DOCUMENT OR OBJECT 


To Emery L. Frazier, Esquire 
Chief Clerk 
United States Senate 


You are hereby commanded to appear in the United States District 
Court for the District of Columbia at 3rd & Constitution Ave., N.W., 
4th Floor, Courtroom 8, in the city of Washington, D.C. on the 3rd day 
of June 1963 at 10:00 o'clock A.M. to testify in the case of United States 
v. Herman Liveright and bring with you the records and material set 
forth in Appendix A, annexed hereto and made a part hereof. 


Subpoena To Produce Document or Object 


This subpoena is issued upon application of the defendant. 
May 3, 1963 


Harry L Rand, HARRY M. HULL 
Attorney for Defendant by 


* * * 


APPENDIX A 
1. All material in the files of or otherwise in the possession or con- 

trol of the Committee on the Judiciary of the United States Senate and 
of the Subcommittee to Investigate the Administration of the Internal 
Security Act and other Internal Security Laws of the Committee eB the 
Judiciary relating to any of the following: 

(a) Herman Liveright 

(b) Betty Liveright 


(c) The Westchester County Committee for Ethel and 
Julius Rosenberg 


(d) The Thomson-Hill Branch of the Communist Party 
including but not limited to staff and other memoranda, reports of other 
government agencies, reports of interviews, statements, affidavits, re- 
cords, correspondence, press releases, card records and histories, and 
proposed lists of questions and memoranda to be used in connection with 
hearings and inquiries relating to any of the foregoing. : 

2. The original minute books of the said Committee and said Sub- 
committee relating to all of its investigations and proceedings concerning 
Herman Liveright or, if there be no original minute books, the minutes 
of all meetings of the said Committee and said Subcommittee relating to 
all of its investigations and proceedings concerning Herman Liveright. 

3. The original minute books of the said Committee and said Sub- 
committee relating to all of its investigations and proceedings on "the 
subject of determining the extent and effect of Soviet power and activity 
operating in the United States through the Communist Party and other 
organizations, studying the structural revisions the Communists have 
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made in their network in order to avoid detection and tracing the move- 
ment of individual agents through the changing structures, and consider - 
ing the activities of registered Soviet agents and agencies and such other 
agents or agencies not now registered whose activities may require leg- 
islative action" or, if there be no original minute books, the minutes of 
all meetings of the said Committee and the said Subcommittee relating 
to all such investigations and proceedings. 

4, The original minute books of the said Committee and said Sub- 
committee insofar as they contain any motion, resolution, or other action 
relating to the authority of the said Subcommittee or any member thereof 
to conduct investigations and proceedings on the subject stated in para- 
graph 3, above, or, if there be no original minute books, the minutes of 
all meetings of the said Committee and said Subcommittee insofar as 
they contain such motions, resolutions, or other actions. 

5. The original minute books of the said Committee and said Sub- 
committee relating to all of its proceedings in the investigation and 
series of hearings conducted by the said Subcommittee designated "Scope 
ef Soviet Activity in the United States", through the proceedings and 
series of hearings held on March 19, 1956. 


PROPOSED SPECIAL FINDINGS PURSUANT TO RULE 23(c), 
SUBMITTED BY THE GOVERNMENT 


I make the following findings beyond a reasonable doubt: 

1. Defendant was summoned to, and did, appear before the Internal 
Security Subcommittee of the Senate Committee on the Judiciary in the 
District of Columbia on March 19, 1956. 

2. The Subcommittee was then and there a duly authorized and con- 
stituted subcommittee of the Judiciary Committee, having the authority 
of S. Res. 366 (81st Cong.) and S. Res. 174 (84th Cong.). 
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3. The Subcommittee was then engaged in conducting an investiga- 
tion on the subject alleged in the indictment, namely: to determine the 
extent and effect of Soviet power and activity operating in the United 
States through the Communist Party and other organizations, studying 
the structural revisions the Communists have made in their network in 
order to avoid detection and tracing the movement of individual agents 
through the changing structures, and considering the activities of reg- 
istered Soviet agents and agencies and such other agents or agencies not 
now registered whose activities may require legislative action. 

4, The above subject was a question of inquiry within the authority 
of the Subcommittee. 

5. The Subcommittee, in conducting this investigation, in summon- 
ing defendant, in questioning him as it did, and in asking him the ques- 
tions contained in all of the counts of this indictment, was acting with a 
valid legislative purpose. 

6. The Subcommittee had reason to believe that defendant was 
possessed of information which might be helpful to it in this investiga- 
tion, The Subcommittee had such reason to believe both when defendant 
was subpoenaed on March 13, 1956, to appear before it, and on March 19, 
1956, when he appeared before it in its executive session at 2:10 p.m 
and in its public session at 3:30 p.m. 

7, Each of the indictment questions, either on its face or in Pantani 
was pertinent to the subject of the inquiry. In addition, defendant was 
fully aware of that subject and of the pertinency of the indictment ques- 
tions thereto when he refused to answer them. 

8. Defendant's stated reasons for refusing to answer the indictment 


questions do not constitute legal justification for his refusals. With 
particular reference to his claim of First Amendment rights of speech, 
silence and press, the legislative need for the information sought out- 
weighs those considerations. 
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9. Defendant's objections and reasons advanced for refusing to 


answer the indictment questions were rejected by the Subcommittee 
and demand was made for him to answer notwithstanding those object- 
ions and reasons. When defendant persisted in his refusals to answer 
these questions he did so deliberately and intentionally and thus violated 
2 U.S.C. $192 as charged in the indictment. 

10. For the foregoing reasons I find defendant guilty as charged in 
all counts of the indictment. 


Respectfully submitted, 


/s/ David C. Acheson 
United States Attorney 


/s/ William Hitz 
Assistant United States Attorney 


PROPOSED FINDINGS OF FACT 
SUBMITTED BY DEFENDANT 


1. On March 19, 1956, at about 3:30 p.m., in the District of Columbia 
pursuant to a subpoena issued by Senator Joseph O. Eastland, as chair- 
man of the Senate Internal Security Subcommittee, defendant, Herman 
Liveright, appeared as a witness before Senator Eastland, purporting 
to sit and act as a competent Subcommittee of the Senate. 

2. At that time and place, defendant was asked each of the ques- 
tions specified in Counts One to Twelve, inclusive, of the Indictment. 

3. Defendant refused to answer each of the questions specified in 
Counts One, Two, Four, Six, Seven, Eight, Nine, Eleven and Twleve of 
the Indictment. 

4. The Government has failed to prove beyond a reasonable doubt 
that defendant refused to answer the questions specified in Counts 
Three, Five and Ten of the Indictment. The evidence discloses that 
defendant did in fact answer those three questions. 
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5, At the time specified in the Indictment, the Senate was in session, 
and no special leave was sought from nor granted by the Senate ice the 
Internal Security Subcommittee to sit at that time. 

6. The Government has failed to prove beyond a reasonable doubt 
that Senator Eastland was duly authorized to sit and act as a competent 
Subcommittee of the Senate at the time and place specified in the Indict- 
ment. 

7, The Government has failed to prove beyond a reasonable doubt 
that the inquiry stated in the Indictment had been duly authorized in 
accordance with the provision of Rule 1 of the then effective Resolutions 
and Rules of the Internal Security Subcommittee. 

8. The Government has failed to prove beyond a reasonable doubt 
that the inquiry stated in the Indictment had been duly authorized. | 

9. The Government has failed to prove beyond a reasonable doubt 
that, at the time and place specified in the Indictment, the Internal 
Security Subcommittee was engaged in investigation of a question under 
inquiry delineated with precision sufficient to enable the Court and 
defendant, consonant with the requirements of due process, to determine 
whether the Indictment questions were pertinent to the questions under 
inquiry. 

10. The Government has failed to prove beyond a reasonable doubt 
that, at the time and place specified in the Indictment, the question under 
inquiry in which the Internal Security Subcommittee was anal was 
made clear to defendant. 

11. The Government has failed to prove beyond a reasonable doubt 
that the questions specified in the Indictment were pertinent to the ques- 
tion under inquiry. | 

12. The Government has failed to prove beyond a reasonable doubt 
that the Internal Security Subcommittee made clear to defendant the 
pertinence of the Indictment questions to the question under inquiry. 


Proposed Findings of Fact—Defendant 


13. The Government has failed to prove beyond a reasonable doubt 
that the Internal Security Subcommittee accorded reasonable considera- 
tion to the objections interposed by defendant, at the time and place 
specified in the Indictment, to the Indictment questions, consonant with 
due process requirements and the provisions of the First Amendment. 

14, The questions specified in Counts One, Two and Eleven of the 
Indictment are substantially the same. 

15. The questions specified in Counts Five and Ten of the Indictment 
are substantially the same. 

16. The questions specified in Counts Eight and Nine of the Indict- 
ment are substantially the same, 

17. The questions specified in Counts One, Five and Twelve of the 
Indictment are so vague and ambiguous as not to afford a basis for con- 
tempt, in view of due process requirements. 

18. The Government has failed to prove beyond a reasonable doubt 
that there was probable cause for the Internal Security Subcommittee 
to believe the defendant possessed information which might be helpful 
to a duly authorized investigation of the Subcommittee. 

19. The Government has failed to prove beyond a reasonable doubt 
that the Internal Security Subcommittee had such probable cause to 
believe that defendant possessed information which might be helpful to 
its duly authorized investigation, as to subordinate his interests and 
constitutional rights in and to freedom of expression, political associa- 
tion, privacy and to remain silent to the interests of the Subcommittee 
in securing information with respect to legislation relating to the 
security of the nation. 

20. The evidence discloses that the interests of the Subcommittee 
in obtaining from defendant answers to the Indictment questions are sub- 
stantially outweighed by defendant's interests and rights and by the 


interests of the community in maintaining freedom of political express- 
ion and association and other conditions essential to maintaining an 


open society. 
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21. The Government has failed to prove beyond a reasonable doubt 
that, at the time and place specified in the Indictment, the Internal 
Security Subcommittee was engaged in a legislative purpose. : 

22. The Government has failed to prove beyond a reasonable doubt 
that the Internal Security Subcommittee and the Committee on the 
Judiciary duly found and cited defendant in contempt and duly so reported 
to the Senate, in accordance with the requirements of the law. 

23. The Government has failed to prove beyond a reasonable doubt 
that, at the time and place specified in the Indictment, defendant com- 
mitted the crime of contempt of a competent committee of the Congress 
within the provisions of 2 U.S.C. 8192. 

Respectfully submitted 
/s/ Harry I. Rand 
November 20, 1963 Attorney for Defendant 


[Filed November 20, 1963] Judgment 


On this 20th day of November, 1963, came again the parties afore- 
said; in manner as aforesaid; whereupon, after argument of counsel, it 
is adjudged by the Court that the defendant is guilty as charged on counts 
one thru twelve inclusive. 

The defendant waives his right to a pre-sentence report and is there- 
upon sentenced by the Court. 

The oral request of defendant for return of cash bond is heard and 
and by the Court granted. Bond is to be mailed to the defendant at ay 


Lombard St., Phila. 47, Penna. 
By direction of 
GEORGE L. HART, JR. 


Presiding Judge 
Criminal Court # FIVE 
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NOTICE OF APPEAL 


Name and address of appellant 


Herman Liveright 
807 Lombard Street, Philadelphia 47, Pennsylvania 


Name and address of appellant's attorney 


Harry I. Rand 
Woodward Building 
Washington 5, D. c (Also 1501 Broadway, New York 36, N.Y.) 


Offense 
Contempt (2 U.S.C. $192) 


Concise statement of judgment or order, giving date, and any sentence 


Guilty as aac on Counts 1 through 12, inclusive 
November 20, 1963 
Imposition of sentence suspended 


Name of institution where now confined, if not on bail 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


November 27, 1963 


/s/ Harry I, Rand 
Attorney for Appellant 
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GOVERNMENT EXHIBIT 5A 


I, FELTON M. JOHNSTON, Secretary of the Senate of the United 
States of America, do hereby certify that the following quoted matter 
is a true, correct, and compared copy of paragraph number 3, as: 
amended, of Rule XXV of the Standing Rules of the Senate of the United 
States, relating to the Standing Committees, as set forth on pages 42 
and 43 of the SENATE MANUAL for the 84th Congress, printed as ss 
ate Document No. 9: 

"3, (a) Except as provided in paragraph (b) of this subsec- 
tion, each standing committee, and each subcommittee of any such 
committee, is authorized to fix the number of its members (but 
not less than one-third of its entire membership) who shall con- 
stitute a quorum thereof for the transaction of such business as 
may be considered by said committee, subject to the provisions 
of section 133(d) of the Legislative Reorganization Act of 1946. 

'(b) Each standing committee, and each subcommittee of 

any such committee, is authorized to fix a lesser number than 
one-third of its entire membership who shall constitute a quorum 


thereof for the purpose of taking sworn testimony." 
IN TESTIMONY WHEREOF, I hereunder sub- 
seribe my name and affix the seal 
of the Senate of the United States of 
America at the city of Washington, 
this the 24th day of May, A.D. 1956. 


/s/ Felton M. Johnston 


Secretary of the Senate of the 
United States 
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GOVERNMENT EXHIBIT 5B 


UNITED STATES SENATE 
This is to certify that at the meeting of the Senate Committee on 

the Judiciary on Thursday, January 20, 1955, the following members 
being present, 

Senator Kilgore, Chairman 

Senator Eastland 

Senator Kefauver 

Senator Johnston 

Senator Hennings 

Senator McClellan 

Senator Daniel 

Senator O'Mahoney 

Senator Wiley (late) 

Senator Langer 

Senator Jenner 

Senator Watkins 

Senator Dirksen 

Senator Welker 

Senator Butler, 


the following resolution was adopted on motion of Senator Eastland: 
"RESOLVED, by the Committee on the Judiciary, That each 

subcommittee thereof shall, pursuant to subsection (3) of Rule XXV, 
as amended, of the Standing Rules of the Senate (S. Res. 180, 81st 
Cong., 2d Sess., agreed to February 1, 1950) fix a quorum of such 
subcommittee for the purpose of taking sworn testimony which shall 
consist of not less than two Senators of such subcommittee, except 
(1) when any subcommittee in its judgment, two-thirds of the sub- 
committee members concurring, may authorize a quorum of one 
Senator of such subcommittee for the purpose of taking such testi- 
mony, and (2) for the purpose of taking such testimony with respect 
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to any private relief measure or question relating to private relief 
the quorum so fixed shall consist of one Senator of such sub- 
committee." 


Joseph A, Davis 
Chief Clerk 


GOVERNMENT EXHIBIT 5C 


UNITED STATES SENATE 
This is to certify that at the meeting of Monday, February 7, 1955, 
of the Subcommittee to Investigate the Administration of the Internal 
Security Act and other Internal Security Laws under S. Res. 366 (81st 
Congress) of the Senate Committee on the Judiciary, the following 
members being present, 
Senator James O, Eastland, Chairman 
Senator Olin D. Johnston 
Senator John L. McClellan 
Senator Thomas C. Hennings 
Senator Price Daniel 
Senator William E. Jenner 
Senator John Marshall Butler, 
the following resolution was proposed by Senator J ohnston and adopted 
by the said Subcommittee: 

"Resolved, by the Internal Security Subcommittee of the 
Commission on the Judiciary, That pursuant to subsection (3) of 
Rule XXV, as amended, of the Standing Rules of the Senate (S. Res. 
180, 81st Cong., 2d Sess., agreed to February 1, 1950) and the re- 
solution of the Judiciary Committee thereunder, approved January 20, 
1955, a quorum of the subcommittee for the purpose of taking sworn 
testimony shall consist of not less than two Senators of such sub- 


Government Exh. 5c 
committee, except when the subcommittee in its judgment, two- 
thirds of the subcommittee members concurring, may authorize 
a quorum of one Senator of such subcommittee for the purpose of 
taking such testimony." 


Joseph A, Davis 
Chief Clerk 
Senate Committee on Judiciary 


GOVERNMENT EXHIBIT 5D 
I hereby certify, as Records Manager of the Internal Security Sub- 
committee, that the attached is a true and accurate copy of a resolution 
adopted by the Internal Security Subcommittee on April 20, 1955. 


Dorothy C. Baker (signed) 
Records Manager 


Date: February 6, 1957 


I hereby certify that the above-named Dorothy C. Baker is carried 
on the payroll of the Internal Security Subcommittee as the Records 
Manager of said Subcommittee and as such is the custodian of the official 
records of the Subcommittee. 


Joseph A. Davis (signed) 
Chief Clerk 
Senate Judiciary Committee 


Date: February 6, 1957 
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April 20, 1955 


RESOLUTION 


Pursuant to authority of subsection (3) of Rule XXV, as amended, of 
the Standing Rules of the Senate (S. Res. 180, 81st Congress, 2nd Session, 
agreed to February 1, 1950) and the resolution of the Judiciary Committee 
thereunder approved January 20, 1955, and the resolution of the Internal 
Security Subcommittee thereunder approved February 7, 1955, a quorum 
of one Senator of such Subcommittee is authorized to sit for the purpose 
of taking the sworn testimony of any witness in Open Session. | 
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Calendar No. 1785 


84rH CONGRESS SENATE { Rerorr 
2d Session No. 1766 


PROCEEDINGS AGAINST HERMAN LIVERIGHT FOR CON- 
TEMPT OF THE SENATE 


—_—_— 


Aprit 18 (legislative day, Apri 9), 1956.—Ordered to be printed 


—— 


Mr. Eastianp, from the Committee on the Judiciary, submitted the 
following 


REPORT 


{To accompany S. Res. 241] 


The Subcommittee To Investigate the Administration of the In- 
ternal Security Act and Other Internal Security Laws, of the Com- 
mittee on the Judiciary, as created and authorized by the United 
States Senate by Senate Resolution 366, 81st Congress, 2d session; 
Senate Resolution 7, $2d Congress, 1st session, agreed to January 29, 
1951; Senate Resolution 198, 82d Congress, Ist session, agreed to 
September 27, 1951; Senate Resolution 314, 82d Congress, 2d session, 
agreed to May 29, 1952; Senate Resolution 46, 83d Congress, 1st 
session, agreed to January 30, 1953; Senate Resolution 172, 83d 
Congress, 2d session, agreed to January 27, 1954; Senate Resolution 
49, 84th Congress, Ist session, agreed to February 4, 1955; Senate 
Resolution 58, 84th Congress, Ist session, agreed to March 18, 1955; 
Senate Resolution 209, 84th Congress 2d session, agreed to February 
8, 1956; and Senate Resolution 174, 84th Congress, 2d session, agreed 
to February 20, 1956, caused to be issued a subpena ad testificandum 
to Herman Liveright. The said subpena directed Herman Liveright 
to be and appear before the said subcommittee on Monday, March 
19, 1956, at 1 p. m., at their committee room, 130-B, Senate Office 
Building, Washington, D. C., then and there to testify what he might 
know relative to the subject matters under consideration by said 
subcommittee. 

The said subpena was issued March 13, 1956, and is set forth as 
follows: : 
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Unitep Srates oF AMERICA 
CONGRESS OF THE UNITED STATES 


To Mr. Herman Livericur, 
322 Ware Street 2239 General Taylor Street, 
New Orleans, Louisiana, Greeting: 

Pursuant to lawful authority, you are hereby commanded to 
appear before the Internal Security Subcommittee of the Committee — 
on the Judiciary of the Senate of the United States, on Monday, | 
March 19, 1956, at 1 o’clock p. m., at their committee room 130-8, 
Senate Office Building, Washington, D. C., then and there to testify | 
what you may know relative to the subject matters under considera- | 
tion by said committee. 

Hereof fail not, as you will answer your default under the pains — 
and penalties in such cases made and provided. 

To Joseph C. Duke, Sergeant at Arms of the Senate of the United | 
States, to serve and return 

Given under my hand, by order of the committee, this 13th day of | 
Nets in the year of our Lord one thousand nine hundred and | 

ty-six i 

James O. Eastuanp, 
Chairman, Committee on the Judiciary and Internal Security 
Subcommittee. 

The said subpena was duly served, as appears by the return thereof, | 
by Denis L. Reynier, Sr., who was duly authorized to serve such | 
subpena. The return of the service by the said Denis L. Reynier, | 
Sr., bearing his endorsement, is set forth as follows: 


Received on the 14th day of March 1956, and on the 14th 
day of March 1956, at 3:40 o’clock p. m., I served a copy of 
the within congressional subpena, by personal service on 
Herman Liveright at 107 Camp Street, New Orleans, La. 

Epwarp J. Petirson, 
Jnited States Marshal. 


By Denis L. Reynzer, Sr., 
De 


The said Herman Liveright, pursuant to and in compliance with the | 
said subpena, appeared before the said subcommittee, in executive | 
session, as a witness at 2:10 p. m., on Monday, March 19, 1956, in : 
room P-38, United States Capitol, Washington, D. C., Senator James | 
O. Eastland presiding, and was sworn to testify. The said Herman | 
Liveright, while on the witness stand, after being specifically directed | 
by the presiding Senator to answer, nevertheless failed and refused to | 
answer certain questions, namely: 


Are you a Communist, Mr. Liveright? 
Are you now an active Communist? 
Have you been membership director of the Thomson-Hill 
branch of the Communist Party in 1943? 
propounded by the chairman or by the chief counsel, of the said sub- 
committee, which questions were pertinent to the subject matter: 


under inquiry. Excerpts from the record of the hearing, held at 2:10 
p.m., March 19, 1956, whereat Herman Liveright appeared before the: 


CONTEMPT PROCEEDINGS AGAINST HERMAN LIVERIGHT 


said subcommittee and thereupon refused and failed to answer the 
said questions as directed, are annexed hereto and made a part hereof 
and designated “Annex I.” 

The-said Herman Liveright again appeared before the subcommittee, 
in open session, as @ witness at 3:30 p. m., Monday, March 19, 1956, 
in room 457, Senate Office Building, Washington, D. C., Senator 
James O. Eastland, presiding, and was sworn to testify. The said 
Herman Liveright, while on the witness stand, after being specifically 
directed by the presiding Senator to answer, nevertheless failed and 
refused to answer certain questions, namely: 


Are you now a Communist? 

Have you ever been a member of the Communist Party? 

Were you sent on @ mission for the Communist Party into 
the South? 

Have you affiliated with a Communist cell in the city of 
New Orleans, composed of professional people? 

Were there Communist meetings in your home at 333 Ware 
Street, in New Orleans? 

State whether or not you were at one time membership 
ei of the Thomson-Hill branch of the Communist 

arty. 

We have information, sir, and we desire to know low this 
conspiracy is financed, that you have given money to the 
Communist Party on various occasions. State whether that 
is true or untrue. 

In 1952, did you and your wife rent'a post-office box in 
White Plains, N. Y.? 

Did you attempt to rent a post-office box in White Plains, 

_N.Y., under the name of the Westchester County Committee 
for Ethel and Julius Rosenberg? - 

Ts it not a fact that you sent those children away from 
home, from your home, in order to have a meeting in your 
home of a Communist cell, and you did not want your chil- 
dren to see the people in the city of New Orleans who be- 
longed to this cell? 

When did you join the Coramunist Party, Mr. Liveright? 

Did word come to you from the Communist leadership in 
New York after you affiliated, to stay clean in New Orleans? 

Mr. Liveright, is your wife a member of the Communist 
Party? 


_ propounded by the presiding Senator, or by the chief counsel, of the 
said subcommittee, which questions were pertinent to the subject 
matters under inquiry. Excerpts from the record of the hearing, 
held at 3:30 p. m., March 19, 1956, whereat Herman Liveright ap- 
peared before the said subcommittee and thereupon refused and failed 
to answer the said questions as directed, are annexed hereto and made 
a part hereof and designated “Annex II.” 

‘As @ result of the refusal of said Herman Liveright to answer the 
certain questions as aforesaid, pursuant to the inquiry of the said sub- 
committee, as appears in the aforementioned excerpts of the records 
annexed hereto, the said subcommittee therefore was deprived of 
evidence pertinent to the subject matter which, within the scope of its 
authority, the said subcommittee was proceeding to investigate, and 
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his persistent and illegal refusal to answer questions as ordered, de- | 
prived the subcommittee of necessary and pertinent evidence and | 
places the said Herman Liveright in contempt of the United States » 
enate. 


ANNEX I 
TESTIMONY RELATING TO HERMAN LIVERIGHT 


Unirep Srates SENATE SUBCOMMITTEE TO 
INVESTIGATE THE ADMINISTRATION OF THE INTERNAL 
Sscurity Act anD OrHer InrernaL SEcuRITY 
Laws oF THE COMMITTEE ON THE JUDICIARY, 
Monday, March 19, 1956, Washington, D.C. 
The subcommittee met, pursuant to notice, at 2:10 p. m., in room | 
P-38, United States Capitol, Senator James O. Eastland (chairman | 
of the subcommittee) presiding. i 
Present: Senator Kastland (chairman). 
‘Also present: Robert Morris, chief counsel; and Benjamin Mandel, | 
research director. 
* * * * * * * : 
Chairman Eastianp. Will you stand, sir? | 
Do you solemnly swear the testimony you are about to give the | 
Internal Security Subcommittee is the truth, the whole truth, and 
nothing but the truth, so help you God? 
Mr. Livericut. Yes, I do, Senator. | 
Chairman Eastianp. Sit down. ; 
Mr. Morris. Mr. Liveright, give your full name and address to the ! 
reporter. 
r. Livericut. My full name is Herman Liveright. My address : 
is 2239 General Taylor Street, in New Orleans. 
Mr. Morris. What is your occupation, sir? 
Mr. Liverrcur. I am the television program director of WDSU ; 
in New Orleans. 
Mr. Morais. I see. 
You were served witha subpena by the Internal Security Sub-: 
committee? 
Mr. Livericut. Yes, sir. 
Mr. Morris. Now, Mr. Liveright, where have you been living in} 
the last month? 
Mr. Livericut. In the last month? 
"Morris. Inthelast month. Is that the address that you gave? 
 Livericut. Yes, 2239 General Taylor Street. 
"Morris. How long have you been residing there’ 
" Livertcut. Since—it will be 2 years this June. 
Morris. What children do you have, Mr. Liveright? 
" Liverrcut. I have 2 children, a daughter 13, and a son 11. 
. Morris. Are they residing with you? 
. LivericHt. They are. 
Mr. Morris. You did not send them away from home recently, 
did you? 
Mr. Lrvericut. Send them from home? 
Mr. Morais. Yes, sir. 
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Mr. Lrveriexr. No. 
Mr. Morris. Now, Mr. Liveright, has you home been used as & 
meeting place for Communists recently? 
Mr. Liverreut. May I consult counsel? 
Mr. Morris. You may. 
(The witness consults with his attorney.) 
Mr. Lrvericur. No, of course not, sir. 
Mr. Morris. Communists have not been meeting at your house? 
Mr. Lrvericut. No, sir. 
Mr. Morris. Are you a Communist, Mr. Liveright? 
Mr. Lrvertcat. May I consult counsel first? 
Mr. Morris. Yes, by all means. 
(The witness consults with his attorney.) 
Mr. Livericut. May I at this point, please, enter an objection to 
this question? Ido not know to whom I submit this. 
Mr. Morris. Senator Eastland. 
Mr. LivericHt. Senator. 
Mr. Wirrenserc. If you want one—— 
Mr. Morris. Is this an extra one? 
Mr. Wirrenserc. No. This is mine. And if you give me 8 
chance, I will submit you one within a couple of days. 
Chairman Easrianp. Objection overruled. 
Mr. Morris. Will you answer the question? 
Mr. Lrvericur. I still decline, sir, on the basis of this objection. 
Chairman Eastuanp. I order and direct you to answer the question 
under penalty of contempt of the United States Senate. | 
Mr. Livertcuz. I still decline, sir. 
Mr. Morris. Senator Eastland has directed you to answer the 
question. 
Mr. Lrvertcur. Sir, I decline on the basis of this objection. 
Mr. Morris. Will you tell me the nature of your objection, Mr. 
Liveright? 
Mr. Livericut. Pardon me? 
Mr. Morais. Will you tell me the nature of the objection? 
Mr. Lrverrcur. May I consult counsel, please? 
Mr. Morris. Yes. 
(The witness consults with his counsel.) 
Mr. Morris. May I ask counsel, please? 
_ Wirrenserc. Do you want to read it into the record? 
” Morris. Counsel, just tell me generally what it is 
. Wirrensere. It is as contained in this statement. 
” Mornis. Is it under your privilege under the fifth amendment? 
 Wirrenserc. He does not take the fifth amendment. 
. Morris. You do not? 
Mr. Lrvericut. No, sir. 
Mr. Morris. I will ask the question again. Are you now an activo 
Communist? 
Mr.. Liverrcut. May I consult counsel, please? 
(The witness consults with his attorney.) 
Mr. Lrvenicur. I stand on the objection as already submitted, sir. 
Chairman Eastianp. I order and direct you to answer the question. 
I order and direct you under the penalty of contempt of the United 
States Senate. 
Mr. Lrvertcxr. Sir, I will have to stand on my objection. 
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Mr. Morris. May I ask Fou another question? Have you been 
membership director of the Thomson-Hill ranch of the Communist 
Party in 1943? 

Mr. Livericur. May I consult with counsel? 

(The witness consults with his attorney.) 

Mr. Lrverrent. I decline to answer this on the basis of the objection 
as stated. 
P Chairman Easrianp. Is your wife a member of the Communist 

arty! 
‘Mr. Lrveriexr. I decline on the same grounds, Senator. 

Chairman Easrianp. I order and direct you to answer both 
questions under penalty of contempt of the United States Senate. 

Mr. Livericut. Senator, I will have to stand on the objections as 
as submitted. 

Mr. Morris. Senator, might we have an executive session here and 
excuse the witness for a minute? 

Chairman Eastianp. Yes, sir. 

Mr. Morris. Will you be excused? 

Mr. Liveries. Certainly. 

Mr. Morais. Counsel, just stand outside, and we will be right with 
you. 

(Whereupon, the subcommittee proceeded off the record and, at 
2:15 p. m. recessed to reconvene in open session at 3:30 p. m. of the 
same day.) 


ANNEX II 
TESTIMONY RELATING TO HERMAN LIVERIGHT 


Unirep Stares SENATE, SUBCOMMITTEE TO 
INVESTIGATE THE ADMINISTRATION OF THE INTERNAL 
Securrry Act AND OTHER INTERNAL SECURITY Laws 
OF THE COMMITTEE ON THE JUDICIARY, 
Monday, March 19, 1956, Washington, D. C. 

. The subcommittee met, pursuant to recess, at 3:30 p. m., in room 
457, Senate Office Building, Senator James O. Eastland (chairman) 
presiding. 

Present: Senator Eastland. 
Also present: Robert Morris, chief counsel; and Benjamin Mandel, 
research director. 
* * * * * * * 


TESTIMONY OF HERMAN LIVERIGHT, NEW ORLEANS, LA. 


Mr. Morris. Mr. Chairman, beforé commen the interrogation 


of this particular witness this afternoon, I woul e to restate again 
for the record the purpose of the particular series of hearings being 
held by the Internal Security Subcommittee. I read now from the 
opening statement of the chairman: 

We shall try to determine to what extent Soviet power operates through the 
Communist Party here and to what extent other organizations have been devised 
to effectuate its purposes. We shall study the structural revisions that the 
Communists have made in their network in order to avoid detection, and en- 
eee to trace the movement of individual agents through these changing 

ructures. 
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Under consideration during these hearings will be the activities of Soviet 
agents and agencies registered with the Department of Justice and such other 
agerts or agencies not now registered whose activities may warrant legislative 
action. 

We shall endeavor to determine to what extent this Soviet activity here is 
calculated to contribute to Soviet expansion abroad and to what extent it is 
working to undermine the structure and the composition of our own Government 
here, as the facts bearing on these issues are gathered in the public record of 
this subcommittee which will enable it to make recommendations or determina- 
tions as to whether the Internal Security Act of 1950 and other existing law 
should be repealed, amended or revised, or new laws enacted. 

This witness is being called here this afternoon, Senator, in the 
course of that particular set or series of hearings. 

Will you give your full name and address to the reporter, Mr. 
Liveright? 

Mr. Livertcur. Yes. My name is Herman Liveright, and I reside 
at 2239 General Taylor Street, in New Orleans. 

The CHairMan. You are represented by counsel? 

Mr. Livertcut. I am represented by counsel. 

The CHAIRMAN. Will counsel please identify himself for the record? 

Mr. Wirrenserc. Philip Wittenberg, 70 West 40th Street, New 
York City. 

Mr. Morris. Now, what is your present occupation, Mr. Liveright? 

Mr. Livericut. I am television program director of WDSU 
Television Station in New Orleans. 

Mr. Morris. And how long have you held that position? 

Mr. Livertcut. For approximately 3 years. 

Mr. Morris. All right. 

Now will you give us’a short sketch of the assignment that you now 
have? 

Mr. Livericur. Yes. 

May I consult with counsel? 

Mr. Wrrrenrerc. No. Go right ahead. 

Mr. Lrvertcur. Under the immediate supervision of the AM and 
TV program manager of the station, who in turn reports to the general 
manager and the president of the station, I am in charge of the pro- 
duction details for such live studio programs as are put on our program 
schedule, I—pardon me, gentlemen. 

Mr. Wirrenserc. Go right ahead. 

Mr. Lrvertcut. I also on occasion sit in on meetings with, for 
the want of technical language, may I say, my peers and superiors 
at the station, to discuss various programing problems that may come 
up from time to time, 

Mr. Morris. All right. 

Now, what position did you hold, or what job did you hold before 
your present employment, sir? 

Mr. Livericut. Before I held this job, 1 was 2 television director. 

Mr. Morris. Where? 

Mr. Liverigut. At WDSU-TV. 

Mr. Morris. That is the same position? 

Mr. Liverrcut. That is the same position. 

Mr. Morris. And what employment did you have before that? 

Mr. Livericut. Sir, may I ask my counsel something about cor- 
recting a very technical and small detail? 

Mr. Morris. You may at any time consult your counsel. 

(The witness consults with his attorney.) 
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Mr. Livertcut. May I make a correction, please, just so that tech- 
nical facts are correct? The job I have just described a moment 
ago I have followed for, I should say, year and a half, and I am 
frankly not positive of the exact duration. Before that, I held the 
job which I just defined for you, that of television director at the same 
station. 

Mr. Morris. All right. 

Now, the other question I asked was, what job did you have before 
the second job? 

Mr. Lrvsricut. Before that, I was a television director in New 
York City with the American Broadcasting Co. 

Mr. Morris. What was the nature of that assignment? 

Mr. Liverrcut. The nature ‘of that assignment was that of a tele- 
vision director who supervised the production details of certain 
programs which were put on the air. 

Mr. Morris. When did you have that particular assignment? 

Mr. Livericut. Sir, may I ask if it makes any difference if I am 
just a little bit inaccurate in remembering? 

Mr. Morris. No. Approximately when did you have that assign- 
ment? 

Mr. Lrverrcur. I believe I was a television director. I believe the 
time of duration of that job was from about 19—some time in 1950 
to approximately the end of 1952. : 

Mr. Morais. All right. 

Now, what job did you have before that? 

Mr. Lrvericut. Before that I was what is called in the television 
industry an associate director at the same station. > 

Mr. Morris. What station was that? 

Mr. Livericut. Well, it was the American Broadcasting Co. in 
New York, and the local station at that time was WIZ-TV, which 
subsequently became WABC-TV. 

Mr. Morris. All right. What job did you have before that job? 

Mr. Livericut. Before the associate director’s job? 

Mr. Morais. Yes. 

Mr. LivericHt. I believe that for a very short period when I first 
came to the American Broadcasting Co., I,was given a period of 
orientation when I was what was called the program assistant. 

Mr. Morris. When was that? 

Mr. Livertcur. That would have been—I have to be deliberate 
here, because I don’t remember the dates. 

Mr. Morris. That is all right, sir. Take your time. 

Mr. Lrvericut. I believe that was—the job I have just referred to 
was—some time in 1948, up and to the time I became director; in 
other words, between the period I am now referring to, I was for a 
short time a program assistant, or viewed as such, an then I presently 
became an associate director. : 

Ma Morris. And what did you do prior to 1948, or immediately 
prior? : 

Mr. Livericut. Immediately prior to 19—I won’t say prior to 1948, 
if you don’t mind, sir, because I don’t know precisely: 

Mr. Morris. Approximately, yes. 

Mr. Livertcut. May I consult counsel for just a minute? 

Mr. Morris. By all means. 

_(The witness consults with his attorney.) 
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Mr. Lrvericut. Immediately prior to that—and frankly, sir, I 
may be putting in facts which are not pertinent to your—but I am 
trying to get everything—I was unemp: oyed for a very brief period, 
and prior to this unemployed period of maybe a few weeks at the 
most, I was employed as—l was employed by Joseph Gaer Associates, 
a publishing firm in New York. 

Mr. Morris. I see. Had you known Joseph Geer for @ long time? 

Mr. Lrvericut. Before I was employed by him? 

Mr. Morris. Yes. 

Mr. Liverrcut. May I conjecture, sir? 

Mr. Morris. You may. 

Mr. Livericnt. I don’t think I had ever met him before the dis- 
cussions leading to my employment. I won't say the first day I got 
there. But I cannot be positive of that. It is conceivable, since he 
was in the publishing business and I knew a number of people in it: 

Mr. Morris. What were the circumstances leading up to your em- 
ployment by Joseph Gaer? 

Mr. Liverrcut. May I consult, sir? 

(The witness consults with his attorney.) 

Mr. Livericut. Sir, will you repeat your question, please? 

Mr. Morais. I think the reporter can read it. 

(Question read.) 

Mr. Lrvericut. The circumstances leading up to my employment 
were & brief period of unemployment, during which I was looking for 


a job. 

Mfr. Mores. And how did you get the job? 

Mr. LivericHt. To the best of my remembrance, sir—and may I 
interject here that, in this brief period, I visited a number of people 
and firms in the search of the type of employment I felt I could do, 
including, may I add, a number of publishing firms, because that is 
pertinent to this—I approached him, asked him for a job. 

Mr. Morris. You had no preliminary introduction to him? 

Mr. Livericut. Pardon me? 
ae Morris. Did you have any preliminary introduction to Mr. 

aer? 

Mr. Lrvericur. I am not sure, sir. It is beyond my recollection. 
But my honest remembrance is, no. Someone may have said, “Why 
don’t you go to see Joe Gaer,” who was so-and-so. 

Mr. Morris. There were no prearrangements made? 

Mr. Livericut. None that I can remember; no. 

May I ask counsel one question which may be pertinent here? I 
don’t want to put it on if it isn’t. 

(The witness consults with his attorney.) 

Mr. LivericHut. One reason I felt somewhat justified in approach- 
ing Mr. Gaer was that, years previously to this episode in my life, Mr. 
Gaer’s partner, at the time T visited Mr. Gaer, was one of two brothers 
named Boni, and I will confess rather abjectly the reascn I asked 
counsel whether I should say this or not is that for some strange reason 
at this moment, stupid as it may sound, I don’t remember whether it 
was Charles or Albert Boni, which on the record makes me look rather 
foolish, but I don’t for this moment remember. One of thc Boni 
sees was at that time the partner of Mr. Gaer when I approached 
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Almost immediately after I was employed by Mr. Gaer, the Mr. 
Boni who was then working with him departed from the firm, and I 
don’t think I saw him more than once or twice. But the fact I am 
leading up to, for what it is worth, if anything, is that at least two and 
a half decades before the episode which I am discussing now, one of 
these two Boni brothers was a partner of my father, who was in the 
publishing business, and this was not the determining feature in my 
approaching Mr. Gaer, but certainly I thought maybe it would help. 

Mr. Morais. All right. 

Where did you work before then? 

Mr. Livertcut. Before that—pardon me a minute. May I 
consult counsel? 

Mr. Morris. Yes. 

(The witness consults with his attorney.) 

Mr. Livertest. Sir, this was a political job, and therefore I would 
respectfully like to enter my objection to this question. 

Mr. Morris. What is your objection to the question? 

Mr. Liverieut. It is my objection as presented to the chairman of 
the committee in executive session. 

Chairman Eastuanp. State your objection for the record. 

Mr. Wirrenserc. Sir, may we furnish a copy to the reporter so 
that he may follow it? 

Chairman Eastuanp. Yes. 

Mr. Lrvericut. May I have your leave to read this, sir? 

Chairman Eastianp. I will permit you to file it. Now, state 
your objection in answer to the question. 

(The document referred to appears as appendix I at p. 19.) 

Mr. Livertcur. I, Herman Liveright— 

Chairman Eastianp. Just state your objection. 

Mr. Livericur. The reason I am hesitating, sir, is that I am trying 
to think of a way of condensing this, to get the pith of the objection. 

I respectfully object to the power and jurisdiction of this subcom- 
mittee to inquire into my political beliefs, into any other personal 
and private affairs, and into m associational activities. 

I am a private citizen engaged in work in the field of communication. 

The grounds of my objection are as follows: 

Any investigation into my political beliefs, any other personal and 
private affairs, and my associational activities, is an inquiry into 
personal and private affairs which is beyond the powers of this sub- 
committee. 1 rely not upon my own opinion but upon statements 
contained in the opinions of the Supreme Court of the United States. 
; Among others, in United States against Rumely, 345 United 

tates: 

Chairman Eastuanp. That has all been put in the record. I am 
just asking you to state the specific objection. Counsel understands 
that, when I permitted him to put that in the record. 

Mr. Lrvericut. I see. 

(The statement appears as appendix I at p. 19.) 

May I consult counsel, sir? 

Chairmaa Eastuanp. Yes, you may. 

(The witness consults with his attorney.) 

Mr. Livericut. Sir, with your respectful—I mean, may I respect- 
fully ask for permission to say this in prelude to attempting to answer 
your question, Senator, that—— 


CONTEMPT PROCEEDINGS AGAINST HERMAN LIVERIGHT 


Chairman Eastianp. I have not asked you a question. 

Mr. Livericut. No. I beg your pardon, sir. You have directed 
me to—— : 

Mr. Morris. Senator Eastland simply asked you to state your 
objection. , 

Mr. Livericut. To state my objection; is that right? 

Mr. Morris. It seems to me he has stated it. Has he not, counsel? 

Mr. Wirrenserc. He has in the form—— 

Mr. Morris. Mr. Liveright, I thought your assignment prior to 
that time was with the White Plains Reporter-Dispatch. Was that so? 

Mr. Livericut. May J— 

(The witness consults with his attorney.) 

Mr. Wirrenserc. Will you put that in the form of a question? 

Mr. Morris. I will put it that way. 

Wasn’t ‘your employment prior to your last employment that you 
testified about, your employment with the White Plains Reporter- 
Dispatch? 

Mr. Liverrcut. No, sir, it was not; no, sir. 

Mr. Morris. This other objection that you have raised was in con- 
nection with an intervening job? 

Mr. WirrenserG. You are making an assumption, sir. I am sorry. 
He has answered that he was not employed, and now you are making 
the assumption that he was employed but that there was an inter- 
vening job. 

Mr. Morris. If there was no intervening job, he can say that. 

Mr. Wirrenserc. He has said that he was not employed by that 


paper. 

Mr. Morris. All right. Let me get back, then. 

Prior to that, you were employed by Paramount Pictures; is that 
right? Was that your employment prior to the White Plains Re- 
porter-Dispatch? 

Mr. Lrvericur. I am sorry to have to interrupt so much and ask 
counsel. 

(The witness consults with his attorney.) 

Mr. Wirrenserc. He was never employed by the White Plains 
paper. That is what he is trying to say to you. 

Mr. Morris. I am sorry. Go ahead. 

Were you ever employed by the White Plains paper? 

Mr. Livericut. No, sir; I was not. 

Mr. Morris. Did you ever work for them in any capacity? 

Mr. LivertcuT. May I answer this question in my own words, sir? 

Mr. Morris. I do not like to prolong this, Mr. Liveright. But 
the committee has been informed that you worked with the White 
Plains Reporter-Dispatch from April 18, 1948. Now—— 

Mr. Livertcur. No, sir; may I state categorically that I did not? 

Mr. Morris. I see. 

Did you have any assignment with that paper? 

Mr. Livertcur. No; no assignment with that paper. 

Mr. Morris. All right. 

Prior to that, you worked for Paramount Pictures? 

Mr. LivericHt. May I consult? 

(The witness consults with his attorney.) 

Mr. LrvericuT. Yes, that is correct. 

Mr. Morris. How long did you work for Paramount Pictures? 
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Mr. Livericur. Again with the reservation that I may be con- 
siderably off now, because it is a long span of years, I should say 11 
or 12 years. 

Mr: Morris. That is roughly from 1934 to 1944? 

Mr. Livertcur. No; no, sir. Frankly, I am a little lost on dates 
now, too, but I think we are in a period of about 1940—working 
back from about 1947, are we not? 

Mr. Morris. That is right; 1947. 

Mr. Livertcut. So I guess it would be about—and I want to 
make it clear that I am not—— 

Mr. Morais. It is just an approximation. 

Mt. Livericut. Yes. I should say about 11 years from 1936 or 
1937. 

Mr. Morris. All right. 

What did you do before 1936? 

Mr. Lrvertcur. I did a number of odd things, including—I should 
say the main job I had prior to this period that you are mentioning 
was that of casting director for the Columbia Opera Company at a 
salary of $10 a week. 

Mr. Morris. Where were you born, Mr. Liveright? 

Mr. Livericur. In New York City. 

Mr. Morais. In what year? 

Mr. LivericHt. 1912; January 11th. 

Mr. Morris. Do you have a college degree? 

Mr. Livericut. No, I do not. 

Mr. Morris. What is the—— 

Mr. Lrvertcut. I would like to also make, if I may, a technical 
amendment to that answer, please. 

Mr. Morris. Please do. 

Mr. Liverrest. I attended, I believe in 1929, 1930, and 1931— 
my dates may be wrong, sir—the Experimental College of the Uni- 
versity of Wisconsin, which at that time was a 2-year course, and I 
obtained, not a degree for a 2-year course, but a diploma saying that 
J had satisfactorily completed that. 

Mr. Morris. And your first employment after you left Wisconsin 
was what? 

Mr. Liverrcur. I was not, except for summers, when I may have 
had odd jobs, when I did have odd jobs—and I don’t know how 
relevant this is, sir—I had no steady job for @ period of another, 
well, at least a couple of vears. 

May I consult counsel, please? 

(The witness consults with his attorney.) 

Mr. Livertcut. I can fill in this brief gap if it is of any value, sir. 

Mr. Morris. Do you think it is necessary at this time, Senator? 

Chairman Eastuanp. No. 

Mr. Morris. Mr. Chairman, this committee has been informed that 
Mr. Liveright and his wife were active in the Communist Party of 
New York City, and that at the time and date they moved to the 
South, they were formally asked by their Communist Party superiors 
to keep away from formal associations with the Communist Party at 
that time in their activities. 

Chairman Eastianp. That was in New Orleans? 

Mr. Morais. In New Orleans. 
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The purpose of subpenaing this witness and asking him the following 
questions 1s to determine to what extent Mr. Liveright’s activities 
have been carried out in New Orleans in the framework of the Com- 
munist Party and to what extent they have been carried out in some 
other framework. 

The first question I will ask you, Mr. Liveright, is, Are you now a 
Communist? : ¥ 

Mr. Lrvericur. Sir, may I stand on the objection that I have 
already submitted, on the grounds that, as it states in the objection, 
this is an inquiry into my political beliefs? 

Chairman Eastianp. Now, you do not object on the grounds of 
the fifth amendment that your testimony may tend to incriminate 
you? 

Mr. Livertcut. No, sir; I do not. 

Chairman Eastuanp. You do not. 

LT order and direct you, sir, to answer the question. It is a question 
that is pertinent to this inquiry. 

Spee VERE Sir, I must still stand on the objection as sub- 
mitted. 

Chairman Eastianp. Very well, Mr. Liveright. 

Mr. Morris. Go ahead, Senator. 

Chairman Easrtanp. Have you ever been a member of the Com- 
munist Party? 

Mr. Lirveriext. I must object on the aforementioned grounds, sir. 

Chairman Eastianp. I order and direct you, Mr. Liveright, to 
answer the question. 

Mr. Lrvertcut. I am sorry, sir. I must stand on the objection as 
submitted. 

Chairman Eastuanp. The question, Mr. Liveright, is very perti- 
ment. We are attempting to see what amendments are needed to the 
Internal Security Act. In addition, and as a part of that, we are 
tracing the activities of the Communist Party in this United States. 

Our information is, sir, that you were sent South and placed there 
with your wife on a mission for the Communist Party, and were told 
by your superiors not to become involved with a Communist cell that 
was a professional group in the city of New Orleans, but the word was 
used by your superiors to stay clean. 

Now, is that true? Were you sent on @ mission for the Communist 
Party into the South? 

Mr. Livertcur. Sir, may I consult counsel on this? 

Chairman EastLanp. Yes, sir. 

(The witness consults with his attorney.) 

\r. Lrvertcut. Sir, I would like to stand on the objection that I 
have already submitted, but add, if I may, sir, that the information 
which you have, the purport of the information which you have asked 
me about, is completely erroneous. 

Chairman Eastianp. Now, explain what you mean. 

Mr. Lrvericut. May I consult, please? 

(The witness consults with his attorney.) 

Mr. Lrvericur. I will have to stand on the objection as stated, sir. 

Chairman Eastuanp. Now, you have not based that on the fifth 
amendment? 

Mr. Liverrcut. No, sir. 
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Chairman Eastuanp. I order and direct you to answer the question. 

Mr. Lrvertcar. I am sorry, sir, but I will still have to stand on 
my objection. ; 

Chairman Easruanp. You refuse to state whether you_were sent 
into the South on a secret mission by the leaders of the Communist 

. Party in New York? 

Mr. Livericur. I will stand on my objection, sir, as stated, but 
repeat what I have said before, that—— 

Chairman Eastuanp. Yes. Now, did you ever—— 

Mr. Lrvzricur (continuing). That this does not conform with the 
facts in any way. 

Chairman Easruanp. Well, if it does not conform with the facts, 
why don’t you come out and state what the facts are, sir? 

Mr. Lrvericut. Sir, because I think my answer to the question 
which you have just asked me, sir—and I say this very respectfully—is 
stated in this very objection. 

Chairman Eastianp. Yes. 

Now, have you affiliated with a Communist cell in the city of New 
Orleans, composed of professional people? 

Mr. Lrvertcur. Sir, I still have to stand on this objection. 

Chairman Eastianp. You decline to answer the question? 

_ Mr. Livericat. On the basis of the aforementioned objection; yes, 


sir. 
_ Chairman Eastianp. J order and direct you to answer the question, 
sir. 
Mr. Lrverrcut. I must stand on the objection as submitted. 
Chairman Eastuanp. Did you ever live at 333 Ware Street, New 
Orleans? 
Mr. Lrvericut. May I consult counsel, please? 
(The witness consults with his attorney.) 
Mr. Livericur. Yes, I did, sir. 
Chairman Eastianp. You did live there? 
Mr. Lirvericxt. Yes, sir. 
Chairman Eastuanp. Now, were there Communist meetings in 
your home at 333 Ware Street, in New Orleans?’ 
Mr. LrvericHr. May I consult counsel, please? 
Chairman Eastuanp. Yes. 
(The witness consults with his attorney.) 
Mr. LrvericuT. I will have to stand on the objections as read, 
Your Honor. 
Chairman Easruanp. I order and direct you to answer the question. 
Mr. LrvericHr. I am sorry, sir. I will have to stand on the 
objection. 
Chairman Easrianp. And it does not include the fifth amendment? 
Mr. Lrverrcut. No, sir. 
Chairman Easrtanp. Mr. Liveright—your first name is Herman; 
is that right? 
Mr. Lrvericut. Yes, sir. 
Chairman EasTuANb. State whether or not you were at one time 
membershty director of the Thomson-Hill branch of the Communist 
arty. 
Mr. Livericur. I will have to stand on the objection as submitted, 
sir, in not answering that question. ; 
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Chairman Eastianp. And you do not stand on the Fifth Amend- 
ment? 

Mr. Liverieut. No, sir. 

Chairman Eastianp. You raise no objection on that ground? 

Mr. LrvericuT. I stand on this objection as submitted, sir. 

Chairman EasTuanp. Answer my question. You raise no objec- 
tion on the grounds of the fifth amendment? 

Mr. LrvericHt. No, sir. 

Chairman Eastuanp. I order and direct you to answer the question. 

Mr. Lrvericsr. I must still stand on the basis of the objection as 
I have submitted it, sir. 

Chairman Eastuanp. Mr. Liveright, the Communist movement, 
with which we have information that you are affiliated, sir, in a con- 
spiracy against your country. It is a conspiracy which seeks to 
overthrow your country. We have information, sir, and we desire 
to know how this conspiracy is financed, that you have given money 
to the Communist Party on various occasions. State whether that 
is true or untrue. 

Mr. Lrvericut. Sir, I must decline to answer that. on the same 
grounds. 

Chairman Eastianp. Not on the grounds of the fifth amendment? 

Mr. Livericur. No, sir. 

Chairman Eastuanp. Mr. Liveright, I order and direct you to 
answer the question. 

Mr. Lrvertcur. I am sorry, sir, that I can’t, but I must stand on 
this objection. 

Chairman Eastuanp. It seems that if you had not participated in 
this conspiracy and if you had not helped finance it, that you would 
be very glad to answer that question, Mr. Liveright. 

Mr. Livertcut. Again may I say this, sir? And this again I may 
not state in very technical language, but I say very respectfully, my 
rejoinder to this statement you have addressed to me, I think, is 
contained pretty much in the objection that I have submitted. 

Chairman EasTuanp. You have the opportunity now to help your 
country by just frankly answering the questions and telling us the 
truth, to enable us to— 

Mr. Lrverteut. May I consult—— 

Chairman Eastianp. Wait just a minute. 

Mr. Lrvertcut. Pardon me. I beg your pardon, sir. 

Chairman EasTuanp (continuing). To enable us to draft legislation 
to protect the welfare and the safety of our country. And it appears 
that you would be most anxious, Mr. Liveright, to do that. Most 
Americans would. 

Now, I will ask you this question. In 1952, did you and your wife 
rent a post-office box in White Plains, N. NGS 

(The witness consults with his attorney.) 

Mr. Livertcur. Sir, your injunction to me to consider the welfare 
of the country, I certainly accept as a potent and meaningful statement 
tome. I donot feel, and I say this most respectfully, that answering 
questions which probe my personal life as being of any help to society 
or my country or anybody else, and I say that with: 

Chairman Eastuanp. The technical reason is that you do nt want. 
to give facts that would enable a properly constituted branch of the 
Government to take steps to protect the Government. 
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Mr. Liverieur. Sir, I respectfully disagree with that. I mean, 
I cannot in good conscience—— 

Chairman Eastuanp. Now, will you decline to answer the question 
that you, Mr. and Mrs. Herman Liveright, attempted to rent a post 
office box in White Plains, N. Y., in 1952? What is your answer, sir? 

Mr. Livericur. Sir, I would like to merely repeat what I have just 
said, that I must stand on the substance of his objection and the 
statement I just made, in not answering it. 

Chairman Eastuanp. Now, you do not refuse to answer that ques- 
tion on the grounds of the fifth amendment, that your testimony might 
tend to incriminate you? 

Mr. Lrvericat. Oh, no, sir. 

Chairman Eastuanp. I order and direct you to answer the question, 

Mr. Livericut. I still must stand—— 

Chairman Eastuanp. I want to explain that if you do not answer 
these questions, I am going to request that you be cited for contempt 
of the United States Senate. 

Mr. Livertcur. Well, sir, may I say that only the deepest search 
of my conscience in trying to determine a position on these questions 
would make me say to you, as J have said in answer to many of these 
questions, that I stand on the objection. ( 

Chairman Eastitanp. Now, did you attempt to rent a post office 
box in White Plains, N. Y., under the name of the Westchester County 
Committee for Ethel and Julius Rosenberg? 

(The witness consults with his attorney.) 

Mr. LivertcHT. I stand on the same objection, sir, on the objection 
that I have previously submitted. 

Chairman Eastuanp. That is the objection in your written—the 
written objection that your attorney prepared as filed with the 
committee? 

Mr. Livericut. Yes, sir. 

Chairman Eastuanp. I order and direct you to answer the question. 

Mr. Lrvertcur. Sorry, sir, but I will have to stand on the objection. 

Chairman Easrianp. And you do not object to answering on the 
grounds that your testimony might tend to incriminate you? 

Mr. Livericut. May I-—— 

(The witness consults with his attorney.) 

Mr. Livericur. I do not, sir. 

May I consult counsel? 

(The witness consults with his attorney.) 

Mr. LivericHr. I wanted to add something to my objection, sir, 
but my counsel finds it irrelevant. 

Chairman Eastianp. Now, I ask you this question. How many 
children have you, Mr. Liveright? 

Mr. Lrvericut. I have two children, sir. 

Chairman Easruanp. What are their ages? 

Mr. Liverrcur. I am sorry. I didn’t hear you. 

Chairman Eastuanp. What are their ages? 

Mr. Livertcut. Thirteen and eleven. 

Chairman Eastianp. Thirteen and eleven? 

Mr. LivericHtT. Yes, sir. 

Chairman Easruanp. Now, is it not a fact that you sent those 
children away from home, from your home, in order to have a meeting 
in your home of a Communist cell, and you did not want your chil- 
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dren to see the people in the city of New Orleans who belonged to 
this cell? 

(The witness consults with his attorney.) ; 

Mr. Livertcut. Sir, I stand on the objection as previously 
submitted. 

Chairman Eastuanp. That is not on the fifth amendment? 

Mr. Livericxr. No, sir. 

Chairman Eastuanp. I order, instruct, and direct you to answer 
the question. 

Mr. Lrvericar. I am sorry, sir, but I will have to stand on the 
objection as submitted. 

Chairman Eastuanp. When did you join the Communist Party, 
Mr. Liveright? ‘ 
- Mr. Livericst. Pardon me, sir? 

Chairman Eastuanp. When did you join the Communist Party? 

(The witness consults with his attorney.) 

Mr. Lrvertcut. I refuse to answer this question on the basis of my 
objection and on the basis that it assumes a truth. 

Chairman Eastuanp. I order and instruct and direct you to answer 
the question, sir. 

Mr. Lrverrcu. I refuse to answer on the basis of my objection, sir. 

Chairman Eastuanp. Now, did word come to you from the Com- 
munist leadership in New York after you affiliated, to stay clean in 
New Orleans? 

Mr. Livzricut. I object to that question on the same grounds, sir. 

Chairman Eastuanp. What is the objection? 

Mr. Lrvericat. I have to stand on the objection, sir, in not answer- 
ing that question. 

Chairman EastLanp. What objection, Mr. Liveright? The objec- 
tion that is in the written memorandum? 

Mr. Lrvericur. Yes, sir. 

Chairman. Easttanp. Not the fifth amendment, now? 

Mr. Livericut. No, sir. 

Chairman Eastuanp. I order and instruct.and direct you to answer 
the question. 

Mr. Livezicur. I am sorry, sir, but I will have to stand on this 
written submitted objection. 

Chairman Easrianp. Mr. Liveright, is your wife a member of the 
Communist Party? 

Mr. Livezicut. Sir, I object to that question on the basis of the 
submitted objection. J cannot answer that question. 

Chairman Eastuanp. I order and instruct and direct you to answer 
the question. 

Mr. Liverrcut. I am sorry, sir, but I will have to stand on that 
objection. 

(The witness consults with his attorney.) 

Chairman Easruanp. Is there anything else? 

Mr. Morris. Not of this witness, Senator. 

Chairman Eastianp. That will be all. 

Mr. Lrvericur. Thank you, sir. 

Chairman Eastuanp. Mr. Wittenberg, in the event that we may 
have to have Mr. Liveright testify again, may we do so by calling 
you instead of subpenaing him? 
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Mr. Wirrenserc. Yes, if you will give me enough time and re- 
member that he is down in New Orleans. 

Mr. Morris. Oh, we understand that. You will supply him 
rather than have us subpena him again? 

Mr. Wirrenserc. Oh, surely. 

Mr. Morris. Mr. Chairman, there is another thing that I would 
like to put in the record today—and that is because it bears on the 
present hearing that we have—and that is an editorial that appeared 
in the Daily Worker of March 13, 1956, by Alan Max, entitled, 
“U.S. Marxists and Soviet Self-Criticism.” 

__ Mr. Chairman, it bears on the hearings that we have here because 
it may possibly portend variation or a change in the Communist 
Party line that has directed the activities of many of the people who 
have appeared before this committee in this series of hearings. May 
it eopme the record? 
airman Eastianp. So ordered. 
(The article referred to is as follows:) 


* * * 


Mr. Morris. That is all. 
Chairman Eastuanp. We will recess. 
(Whereupon, at 4:15 p. m., the subcommittee recessed.) 


Appenvix I 
SrareMENT BY HERMAN LIVERIGHT 


1. I, Herman Liveright, having been subpenaed before the Internal Security 
Subcommittee of the Committee on the Judiciary, by subpena dated the 13th day 
of March 1956, returnable on the 19th day of March 1956, hereby respectfully 
object to the power and jurisdiction of this subcommittee to inquire into: 

(a) My political beliefs. 
(b). Any other personal and private affairs. 
(c) My associational activities. 

2. I am a private citizen engaged in work in the field of communication. 

3. The grounds of my objection are as follows: 

A. Any investigation into my political beliefs, any other personal and private 
affairs, and my associational activities, is an inquiry into personal and private 
affairs which is beyond the powers of this subcommittee. I rely not upon my own 
opinion but upon statements contained in the opinions of the Supreme Court of 
the United States. Among others, in United States v. Rumely (345 U. S. 41, 58), 
the Supreme Court of the United States said in a concurring opinion by Mr. 
Justice Douglas: 

“The power of investigation is also limited. Inquiry into personal and private 
affairs is precluded.” 

In McGrain v. Daugherty (273 U. S. 135), the Court said: “Neither house is 
invested with ‘general’ power to inquire into private affairs and to compel 
disclosures.” 

‘And in Kilbourn v. Thompson (103 U. 8. 168), the Court said: 

“Neither the Senate nor the House of Representatives ‘possesses the general 
power of making inquiry into the private affairs of the citizens’.”” 

In West Virginia State Board of Education v. Barnette (319 U. S. 624), the 
Court, in an opinion by Mr. Justice Jackson said: 

“Tf there is any fixed star in our constitutional constellation it is that no official, 
high or petty, can prescribe what shall be orthodox in politics, nationalism, 
religion or other matters of opinion or force citizens to confess by word or act 
their faith therein.” 

It follows therefore that this subcommittee is without power to examine inte 
my political, associational, and private affairs. 
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B. The right to refuse to answer to any official, or indeed to anyone, with 
regard to one’s personal affairs is a valuable right in a democracy which ought not 
lightly be ceded, or indeed ought ever be impinged upon by any public official. 
The Congress of the United States is com sed of elected officials who have no 
power to intrude into the private affairs of American citizers. They cannot by 
resolution increase their constitutional authority. As was said by the Supreme 
Ses the United States in Jones v. Securities and Exchange Commission (298 

“The citizen when interrogated about his private affairs has aright before 
answering to know why the inquiry is made; and if the purpose disclosed is not a 
legitimate one, he may not be compelled to answer.” 

‘and again in McGrain v. Daugherty (273 U.S. 135): 

“That a witness rightfully may refuse to answer where the bounds of the power 
are exceeded.” 

It was said by Mr. Justice Frankfurter in United States v. United Mine Workers 
of America, (330 U. S. 258, 307): 

“The historic phrase ‘government of laws and not of men’ epitomizes the dis- 
tinguishing character of our political society.” * * * _ 

“cA government of laws and not of men’ wes the rejection in positive terms of 
tule by fiat, whether by the fiat of governmental or private power. Every act of 
SON may be challenged by an appeal to law, as finally pronounced by this 

urt. 


~ And again'in Youngstown Sheet & Tube Co. v. Sawyer, (343 U. S._579): 

“The accretion of dangerous power does not come in a day. It does come, 
however slowly, from the generative force of unchecked disregard of the restric- 
tions that fence in even the most disinterested assertions of authority.” 

Within the meaning of these decisions I regard it as one of the duties of a citizen 
of the United States to be vigilant against the accretion of dangerous power. 
I call to the attention of this subcommittee the opinion of Mr. Justice Douglas in 
Youngstown Sheet & Tube Co. v. Sawyer, (343 U. S$. 579), that even the cold war 
and the emergencies said to have been created thereby “did not create power.” 

C. Under the first amendment to the Constitution the power of investigation 
by Congress’ in matters involving freedom of speech and freedom of the press is 
limited. There can be no investigation except for the purpose of legislation. 
Prelit by Mr. Justice Van Devanter in McGrain v. Daugherty (273 U. S. 

, 178): 

“The only legitimate object the Senate could have in ordering the investigation 
was to aid it in legislating.” 

The Congress of the United States has no constitutional right to legislate with 
regard to prior restraint on utterance; no ex post facto law can be passed deter- 
mining innocence or criminality, and therefore any investigations into my speech 
or communications is beyond the power of this committee. As was said by Mr. 
Justice Douglas in United States v. Rumeley, (345 U.S. 41, 58): 

“Through the harassment of hearings, investigations, reports, and subpenas, 
government will hold a club over speech and over the press. Congress could not 
do this by law. The power of investigation is also limited. Inquiry into personal 
and private affairs is precluded.” 

D. Under our Constitution our Government is a government of limited powers, 
tripartite in form, consisting in the legislative, the judicial, and the executive. 
This separation is fundamental to the preservation of the rights of the people in 
order that no one department may, through its power, rise to become a despotic 
arbiter. This subcommittee through this investigation into my political, associa- 
tional, and private affairs trespassed upon the judicial department and has caused 
a lack of balance of power which constitutes a threat to my liberty as an American 
citizen and is an unconstitutional eg ae This usurpation has reached the 
point where the Supreme Court of the nited States in United States v. Rumely, 
(345 U.S. 41, 44), said: 

“‘tAnd so, we would have to be that “blind” court, against which Mr. Chief 
Justice Taft admonished in 2 famous passage, that does not see what all others 
can see and understand’ not to know that there is wide concern, both in and out 
of Congress, over some aspects of the exercise of the congressional power of 
investigation.” . 

No place is that usurpation better seen than in the trespassing by the legisla- 
pare upon the judiciary. As was said in Lichter v. United States (334 U. S. 742, 


“Tn peace or in war it is essential that the Constitution be scrupulously obeyed, 
and particularly that the respective branches of the Government keep within the 
powers assigned to each by the Constitution.” 
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And again, in Myers v. United States, (272 U.S. 52, 116), by Mr. Justice Taft: 

“Tf there is a principle in our Constitution, indeed in any free constitution 
more sacred than another, it is that. which separates the legislative, executive, 
and judicial powers.” ; 

In Quinn v. United States, (349 U. S., 155-161), the Supreme Court by Mr. Chief 
Justice Warren said: “But the power to investigate, broad as it may be, is also 
subject to recognized limitations. It cannot be used to inquire into private: 
affairs unrelated to a valid legislative purpose. Nor does it extend to an area 
in which Congress is forbidden to legislate. Similarly, the power to investigate 
must. not be confused with any of the powers of law enforcement; those powers 
are assigned under our Constitution to the executive and the judiciary.” c 

odiegan Ry Mr. Justice Brandeis in Myers v. United States, (272 U. S. 52, 293, 
71 L. B ™ 

“The doctrine of the separation of powers was adopted by the convention of 
1787 not to promote efficiency but to preclude the exercise of arbitrary power. 
The purpose was not to fight friction but, by means of the inevitable friction 
ncident to the distribution of the governmental powers among three depart- 
ments, to save the'‘people from autocracy.”” . 

‘And again in Kilbourn v. Thompson (103 U. S. 168): 

“It is helieved to be one of the chief merits of the American systen: of written 
constitutional Jaw that all the powers entrusted to governments, whether State 
cr national, are divided into the three grand departments; the executive, the 
legislative, and the judicial. * * * It is also essential to the successful working 
of this system that the persons entrusted with power in-any one of these branches 
shall not be permitted to encroach upon the powers confided to the others but that 
each shall by the luw of its creation be limited to the exercise of the power appro- 
priate to its own department and no other.” 

Not only did the founders of our Republic separate the departments of govern- 
ment, but they also limited the powers of each of those departments. It is a simple 
statement known to every American schoolchild that our Government consists. 
of separate departments, that the powers of each of those departments is limited, 
and that all richts not granted to the Government are reserved to the people. 

To be specific, Congress has the specific power to legislate granted to it by the 
Constitution. it has an implicd power to investigate which, however, can be no- 
broader than the power to legislate. In the absence of proposed legislation there 
can be no investigation for all powers not expressly granted or necessarily implied 
are reserved to the people. either of the tripartite departments of our Govern- 
ment can claim any residual power as a basis for acting. In order that there might 
be no doubt about the limitations of power and the wish not to grant residual 
»ower, the citizens of the several States insisted on the insertion in the Bill of 

ights of amendment 9: - : 

“The enumeration in the Constitution, of certain rights, shall not be construed 
to deny or disparage others retained by the people.’”’ 

They reinforced amendment 9 by amendment 10: 

“The powers not delegated to the United States by the Constitution, nor pro- 
pe by it to the States, are reserved to the States respectively, or to the 

eople.’ 
= This Congress and the committees appointed by it can enjoy only the powers. 
expressly granted in the constitution or necessarily implied therefrom. Senators. 
or committeemen thereof as officials of the Government do not have, and cannot 
arrogate to themselves, a power to intrude into the private affairs of the people 
of the United States, » power which the people reserve to themselves. The 
arrogation of power may be curtailed either by an appeal to the courts, or what is 
to be more hoped for, by the self-discipline of those entrusted with authority. 
The possibility of petty tyranny is ever present in a democracy unless the body 
of officialdom is wise and knows that self-limitation is essential to the success 
of our scheme of government. As Mr. Justice Frankfurter said in Youngstown 
Sheet & Tube Co. v. Sawyer (343 U. S. 579): 

“A constitutional democracy like ours is perhaps the most difficult of man’s 
social arrangements to manage successfully. Our scheme of so¢iety is more 
dependent than any other form of government on knowledge and wisdom and 
self-discipline for the achievement of its aims.” : 

But when such self-discipline is not apparent in the actions of any governin; 
body, then it becomes the duty of the citizen to challenge that act by an appe 
to law. It is that duty which I here feel obliged to maintain. See United States 
v. United Mine Workers of America, (330 U. S. 258). 

This subcommitteé by compelling me to leave my ordinary pursuits and to 
attend before it for the purpose of testifying with regard to my political beliefs, 
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other personal and private affairs, and my associational activities, is acting as a 
judicial indicting and accusatory power. It is intruding into the judicial sphere 
and is following a practice which closely parallels the practices which resulted in 
bills of attainder, being prohibited by our Constitution, article I, Section’20. 

The present! practices of this committee fall within the condemnation and 
prohibition of that section. 

The Supreme Court said in United States v. Lovett (328 U. S. 303, 317): 

“Those who wrote our Constitution well knew the danger inherent in special 
legislative acts which take away the life, liberty, or property of particular named 
persons, because the legislature thinks them guilty of conduct. which deserves 
punishment. They intended to safeguard the people of this country from 
punishment without trial by duly constituted courts. * * * 

“And even the courts to which this important function was entrusted were 
commanded to stay their hands until and unless certain tested safeguards were 
observed. An accused in court must be tried by an impartial jury, has a right 
to be represented by counsel, he must be clearly informed of the charge agains - 
him, the law which he is charged with violating must have been passed before he 
committed the act charged, he must be confronted by the witnesses against him, 
he must not be compelled to incriminate himself. * * * 

“Qur ancestors had ample reason to know that legislative trials and punishments 
were too dangerous to liberty to exist in the nation of freemen they envisioned. 
And so they proscribed bills of attainder.” 

But a bill of attainder need not be the specific bill of attainder referred to in 
the Constitution. It may be any legislative act taken in connection with known 
punishments which together constitute a deprivation of civil rights. So to ask 
me whether I am or have been a member of the Communist Party may have dire 
consequences. I might wish to defend myself by taking recourse to the pro- 
tection of the provisions contained in the bill of rights or challenge the per- 
tinency of the question to the investigation. Should I invoke the protection 
of the bill of rights and the Constitution I thereby place my livelihood and my 


position in society in a position of jeopardy. Many of our States, municipalities, 


educational institutions, the Federal Government itself, and even private em- 
ployers, have adopted rules of exclusion from employment for persons taking 
recourse in the bill of rights or the Constitution. 

The Supreme Court of the United States took cognizance of this condition in 
1950, a time when it had not yet reached the full flavor of today. For in 1950 
Mr. Justice Black concurring in, Joint Anti-Fascist Refugee Com. v. McGrath 
(341 U.S. 123, 144, 145), said: 

“In this day when prejudice, hate, and fear are constantly invoked to justify 
irresponsible smears and persecution of persons even faintly suspected of enter- 
taining unpopular views, it may be futile to suggest that the cause of internal 
security would be fostered, not hurt, by faithful adherence to our constitutional 
ee of individual liberty. Nevertheless, since prejudice manifests itself 

much the same way in every age and country and since what has happened 
before can happen Sas it surely should not be amiss to call attention to what 
has occurred when dominant governmental groups have been left free to give 
uncontrolled rein to:their prejudices against“unorthodox-minorities. ** * Mem- 
ories of such events were fresh in the minds of the founders when they forbade 
the use of the bill of attainder.” 

And he said further: 

“Moreover, officially prepared and proclaimed governmental blacklists possess 
almost every quality of bills of attainder, the use of which was from the beginning 
forbidden to both National and State governments. United States Constitution, 
article I, sections 9, 10.” 

‘As was said in United States v. Lovett (328 U. S. 303, 324), cited by Mr. Justice 
Black in the preceding opinion: 

“Figuratively speaking, all discomforting actions may be deemed punishment 
because it deprives of what otherwise would be enjoyed. * * * 

“The deprivation of any rights, civil or political, previously enjoyed, may be 
punishment, the circumstances attending and the causes of the deprivation 
determining this fact.” 3 

Upon all the grounds aforesaid I object not only to the jurisdiction of this 
committee, but also to the questions propounded by it. This objection is made 
upon the advice of counsel. 
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TO THE UNITED STATES ATTORNEY FOR THE DISTRICT OF 
COLUMBIA 


The undersigned, the President pro tempore of the Senate of the 
United States, pursuant to Senate Resolution 241 (Eighty-fourth Congress, 
second session), an official engrossed copy of which is hereto attached, 
certifying the report of the Senate Committee on the J udiciary con- 
cerning Herman Liveright, agreed to on April 30, 1956, does hereby, 
under the seal of the Senate, certify to you, as the United States Attorney 
for the District of Columbia, an official printed copy of Senate Report 
No. 1766, Eighty-fourth Congress, second session, containing facts re- 
lative to the refusal of said Herman Liveright to answer questions’ ‘pro- 


pounded to him as a witness before the Subcommittee to Investigate the 
Administration of the Internal Security Act and other Internal Security 
Laws of the Committee on the Judiciary of the United States Senate; said 
report having been submitted to the Senate on April 18 (legislative day, 


April 9), 1956, by Mr. Eastland, from the Committee on the J udiciary, 
and ordered to be printed. 

IN TESTIMONY WHEREOF, I hereunto pansenibe 
my name and have caused to be affixed the seal 
of the Senate of the United States of America at 
the city of Washington, this the 1st day of = 
A.D. 1956. 


WALTER F, GEORGE eee) 
President pro tempore of the Senate 
of the United States 


ATTEST: 


FELTON M. JOHNSTON (signed) 
Secretary of the Senate of the United States 
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ee 


S. RES. 241 


IN THE SENATE OF THE UNITED STATES, 
' April 30 (legislative day, April 26), 1956. 


Resolved, That the President of the Senate certify, under the Seal 
of the United States Senate, to the United States Attorney for the District 
of Columbia, the report of the Committee on the Judiciary of the United 
States Senate as to the refusal of Herman Liveright, before the Sub- 
committee to Investigate the Administration of the Internal Security Act 
and Other Internal Security Laws of the Committee on the Judiciary of 
the United States Senate, to answer questions pertinent to the subject 
matter under inquiry, together with all the facts in connection therewith, 
to the end that the said Herman Liveright may be proceeded against in 
the manner and form provided by law. 


Attest: 


(sgd) FELTON M. JOHNSTON, 
Secretary 
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The Internal Security Subcommittee will begin a series of hear- 
ings on the scope of Soviet activity in the United States. We shall try 
to determine to what extent Soviet Power operates through the Com- 
munist Party here and to what extent other organizations have been 
devised to effectuate its purposes. We shall study the structural re- 
visions that the Communists have made in their network in order to 
avoid detection, and endeavor to trace the movement of individual 
agents through these changing structures. | 


Under consideration during these hearings will be the activities 
of Soviet agents and agencies registered with the Department of Jus- 
tice and such other agents or agencies not now registered whose activ- 
ities may warrant legislative action. We shall endeavor to determine 
to what extent this Soviet activity here is calculated to contribute to 
Soviet expansion abroad and to what extent it is working to undermine 
the structure and composition of our own Government here. As the 
facts bearing on these issues are gathered in the public record of this 
Subcommittee, we shall be able to make recommendations or deter- 
minations as to whether the Internal Security Act of 1950 and other 

existing laws should be repealed, amended or revised or new laws 

enacted. The first hearing will be held on February 8, at 11:00 | 
a.m. 
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March 22, 1956 
RESOLUTION 

Resolved, by the Internal Security Subcommittee of the Committee 
on the Judiciary, investigating the administration, operation and enforce- 
ment of the Internal Security Act of 1950, That the attached proposed 
Senate contempt citation of Herman Liveright be reported to the full 
Senate Judiciary Committee. 

Resolved also, in connection therewith, that the executive session 
testimony of Herman Liveright on Monday, March 19, 1956, at 2:10 p.m., 
be released from the injunction of secrecy and printed as part of the 
public record of the subcommittee. 


/:/ James O. Eastland /s/ Olin D. Johnston 
Chairman 


/s/ John L, McClellan /s/ Thomas C. Hennings 
/s/ Price Daniel /s/ William E, Jenner 
/s/ Arthur V. Watkins /s/ Herman Welker 
/s/ John M, Butler 
Adopted: April 13, 1956 


DEFENDANT'S EXHIBIT 1 
(Telegram) 
HERMAN LIVERIGHT: Chadwick Rd. North Whiteplains N 
Are you interested in producer director birth here wonderful company 
and town pay about $125.00 to start 150.00 to 250.00 eventually if 
interested. Wire me WDSU 
LESLIE GORALL 
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THOMAS I. EMERSON, if called as a witness, would testify, as 
tollows: 
Iam, and since 1946 have been, a professor of law at Yale Law 
School, Yale University. Iam a member of the bar of the State of New 
York and also of the United States Supreme Court. : 

I graduated from Yale Law School in 1931. Immediately upon my 
zraduation, I was employed by the New York firm of Engelhard, Pollak, 
Pitcher & Stern. I worked for Mr. Walter H. Pollak in that firm. ‘He 
was well known as an attorney handling civil liberties problems, and 
I did some work with him on civil liberties problems at that time. As 
a matter of fact, the first case I worked on after getting out of law 
school was the Scottsboro case, which was well known in the Thirties 
as a civil liberties case. 

After two years in New York, I went to Washington, where I held 
positions in the federal government for thirteen years. I served there 
as assistant counsel in the National Recovery Administration; as an 
attorney on the legal staff of the National Labor Relations Board; as 
Assistant General Counsel and Associate General Counse. of the Nation- 
al Labor Relations Board; as Special Assistant to the Attorney General 
in the Department of Justice; as Assistant General Counsel, Associate 
General Counsel and Deputy Administrator in the Office of Price Ad- 
ministration; as General Counsel of the Office of Economic Stabiliza- 
tion and as General Counsel of the Office of War Mobilization and 
Reconversion. 

In 1946, I resigned from the government to accept an appointment 
to the Yale Law School Faculty and actually began work at Yale in 
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September, 1946.: Since that time, my major field of research and teach- 
ing has been in public law. I have taught courses in constitutional law, 
administrative law, legislative process and similar areas in the field 
of public law. Within that field, I have concentrated on political and 
civil rights. I have done most of my research and writing in political 
and civil rights, and I have taught a course in that field since the fall of 
1947. 

Iam co-author with Professor David Haber, now of Rutgers Uni- 
versity Law School, of a book entitled "Political and Civil Rights in the 
United States." This is a book of cases, other materials, comments 
and references dealing with the subject of political and civil rights in 
the United States. It was first published in 1952, and a second edition 
was published in two volumes in 1958. 

I have also written a number of articles for legal periodicals in the 
field, as well as book reviews and popular articles. 

Since coming to Yale, I have maintained a rather extensive file of 
clippings, articles from periodicals, reports, pamphlets, briefs, books 
and other materials in the field of political and civil rights. 

During the academic year 1953 to 1954, I was awarded a Guggen- 
heim fellowship to study civil liberties in Great Britain. I went to 
London, where I was a visiting professor at the London School of Eco- 
nomics for that academic year. There I taught a course in American 


constitutional law and participated in a course on administrative law, 


but most of the time was engaged in the study of civil liberties in Great 
Britain, particularly related to the loyaity-security program of the 
government and the various methods by which the government, labor 
unions, political parties and others in Great Britain dealt with the 
Communist problem. While in England, I gave a public lecture at the 
University of London on the subject of legislative investigating commit- 
tees and I also delivered an address on the same subject over the 
British Broadcasting Company network. 

I have also received a fellowship from the Ford Foundation for the 
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purpose of studying the legal foundations of the right of political expres- 
sion. 

In addition, Iam constantly engaged in discussion of problems in 
the field of political and civil rights with other members of the faculty 
and have given lectures on subjects within this field at Yale, Harvard, 
Princeton, Columbia, Bard College, Sarah Lawrence and various other 
institutions as well as in New Haven and other communities. These 
lectures, I should say, were not always sponsored by the college itself 
but sometimes by student groups or other organizations within the 
college. 
During the course of my work in this field, I have become familiar 
with the activities and the techniques of investigation of the Subcommit- 
tee to Investigate the Administration of the Internal Security Act and 
other Internal Security Laws of the Senate Committee on the Judiciary, 
the so-called Internal Security Subcommittee. I have concerned myself 
a good deal with this Subcommittee. 

Iam, of course, fully familiar with the decision of the United States 
Supreme Court in the Barenblatt case, 360 U.S. 109, and the other re- 
cent decisions of that Court relating to the House Un-American Activi- 
ties Committee and the Internal Security Subcommittee. In its opinion 
in the Barenblatt case, the Court, speaking through Mr. Justice Harlan, 
states that where ''First Amendment rights are asserted to bar govern- 
mental interrogation resolution of the issue always involves a balancing 
by the courts of the competing private and public interests at stake in 
the particular circumstances shown." 

I have an opinion as to the various factual considerations which 
have to be taken into account in balancing the competing public and pri- 
vate interests at stake in the circumstances presented by the present 
case, United States v. Liveright. ! 

I will address myself first to the question of the Government's in- 
terest in obtaining answers to questions as an aid in framing legislation 
to protect internal security. 
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It is important, I think, at the outset to define rather carefully what 
that interest of the Government is. It is an interest in seeking infor- 
mation with respect to legislation that will protect against overthrow of 
the Government by force and violence. The Government does not have 
a legitimate interest in legislation directed against unpopular ideas or 
unorthodox beliefs or activities designed to change institutions by peace- 
ful and democratic methods. Hence the Government's interest is one in 
laws such as those dealing with treason, sabotage, espionage, or various 
forms of the use of force or violence. And it also, of course, has an 
interest in legislation designed to deal with preparation or attempts for 
such conduct, but not with the suppression of legitimate political acti- 
vities. 

Now, as to the considerations which, in my opinion, bear upon the 
weight to be given this interest of the Government, I first call attention 
to the laws already on the books and existing at the time of the hearing 
in 1956 dealing with matters of internal security. There were at that 
time laws pertaining to treason, insurrection and rebellion, seditious 
conspiracy, espionage, and sabotage. There was also the Smith Act, = 
which prohibited advocacy of overthrow of the Government by force and 
violence, or the forming of organizations to do that. 

A very important piece of legislation on the books at this time was 
the Internal Security Act. In Section 4(a) of the Internal Security Act 
it is an offense to agree to do any act which substantially contributes 
to the establishment of a totalitarian dictatorship in the United States. 

The Internal Security Act also includes provisions for registration 
of Communist action and Communist front organizations. 

And a third major portion of the Internal Security Act provides de- 
tention camps for use in the event of emergency to incarcerate people 
whom the Attorney General has reason to believe may engage in espio- 
nage or sabotage. 

There is also the Communist Control Act which, in Section 4, denies 
to the Communist Party the rights, privileges, and immunities attendant 


61 


Defendant's Exh. 2 


upon legal entities, and in Section 5 makes it unlawful for a person to 
be a member of the Communist Party, knowing the objectives thereof. 

The Communist Control Act also contained provisions which deal 
with the question of labor. It amended the registration provisions; of 
the Internal Security Act to include a provision that organizations | jwhich 
were infiltrated by members of the Communist Party would be denied 
certain rights under the National Labor Relations Act. 

In addition to this legislation, there is a mass of legislation and 
administrative regulation dealing with the problem of loyalty- -security. 
Those loyalty-security programs cover not only all employees in: the 
federal government, but also all employees in industry who AS access 
to classified materials. 

There are a number of additional programs, including that covering 
dealing with port security, covering maritime workers. 

Likewise, among the statutes that have to be taken into account 
here is the Taft-Hartley Act. As the Taft- Hartley Act existed in: 1956, 
it contained a provision requiring all officers of labor organizations to 
file a non-Communist affidavit if the organization was to obtain the 
benefits of the National Labor Relations Act. That has since been 
amended, but I take it that the amendment is not relevant. The amend- 
ment makes it unlawful for a union with officers who have been Commu- 
nists for the past five years to obtain the benefits of the National Labor 
Relations Act. | 

There are other statutes, including those relating to aliens, and 
there are, of course, a mass of state and local statutes dealing \y with 
this issue. 

Thus the interest of the Government in obtaining answers to these 
questions must be weighed in and re lated to this large mass of legisla- 
tion dealing with these problems already in existence. 

Secondly, any consideration of the Government's interest in obtain- 

ing an answer to these questions, in my opinion, must also consider 
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the economic, political, and social conditions in the country at the time, 
so far as they pertain to the issue of whether there was any danger or 


threat to internal security. This, in my judgment, would have to take 
into account that from an economic point of view the country was in a 
period of almost unparalleled prosperity, that production was high, 
employment was high, and wages and income were all at peak levels. 
The standard of living in the country during that period was also at an 
unusually high level. Certainly there was no indication on the part of 
the Government or of experts that there was any likelihood of economic 


collapse or depression, and there were many measures designed to 
avoid such an economic condition. 

With respect to political factors, the situation is, or was at that 
time, and still is, that there is no significant political opposition to the 
major parties in this country. There are no radical political move- 
ments of consequence, with any large membership or support. Asa 
matter of fact, there are relatively few even protest groups at the pre- 
sent time. There is little support for radical ideology of either a So- 
cialist or Communist nature. In other words, the conditions which 
would be required for any possibility of danger to internal security were 
not present politically. It would politically be most unlikely that there 
would be any danger to national security unless the police force, federal, 
state, and local, were shown to be infiltrated, or in sympathy with, or 
at least indifferent to, a radical movement proposing the use of force 
and violence. In addition, it would require that the military be in sup- 
port, or at least neutral, and it could only constitute a threat to internal 
security if there was widespread public opposition to the Government, 
considerable bitterness, hopelessness, a feeling or conviction that exist- 
ing instututions were inadequate to deal with the problems the country 
faced. None of those conditions existed. As a matter of fact, the 
strength of American political institutions was, I think recognized by 
all. It had been demonstrated in two wars and a devastating depression, 
and continued amid considerable unrest in other countries. Those 
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political institutions had proven themselves flexible to deal with the 
wars and depression, and the general feeling certainly was that they 
were flexible and adequate to deal with problems then existing. | 

So far as social conditions were concerned pertaining to internal 
security, there was no serious social unrest of any kind in the country. 
On the contrary, there was general acceptance of the social system; 
certainly no inclination on the part of anyone to use force or siplenee to 
solve social problems. 

The only possible areas of disaffection that one might point out 
would be the farmers, who were suffering somewhat economically. 
That, however, would not seem to be a serious problem. Farmers are 
notoriously conservative and certainly not of a mind to use methods of 

_force and violence for overthrow of the Government. Farmers have 
used force and violence on occasion, but that has been local in effect. 
It is unlikely that any general threat would arise from that course. 


Negroes in the south might be considered another source of social 
disaffection, but they had given every indication of solving their prob- 
lems through legal methods, as well as through peaceful methods, or 


passive methods. 

Certain white groups in the south might also be considered disat- 
fected, perhaps. They have resorted to force and violence on occasion, 
put that has been of a local nature, not one which seriously threatened 
the national security. 

Thirdly, one must take into account, in appraising the Government's 
interest here, the strength of the Communist Party, the organization 
and movement against which the legislation was presumably directed. 

In 1956 the Communist Party membership was at the lowest ebb in 
many years. According to the F. B. I. figures, it had been in 1952 
31,000, and in 1956 it had dropped to 20,000. 

In terms of political strength, the Communist Party had not been 
on the ballot since 1940, at which time it obtained 49,102 votes through- 
out the country. No member of the Senate, no member of the House of 
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Representatives, no member of any state legislature, no mayor, or 
member of a city council, so far as I am aware, was a member of the 
Communist Party. 

With respect to positions of influence in the country, I take it that 
it would be accepted by everyone that the Communist influence was not 
felt in the federal judiciary or in the state judiciary. 

With respect to the federal executive branch of the government, 
the Hatch Act had since 1939 prohibited Government employees from 
being members of organizations which advocated overthrow of the 
Government by force and violence, and which had been interpreted to 
apply to the Communist Party by the Civil Service Commission. In 
addition, an elaborate series of executive orders, including the one 
issued by President Truman in March, of 1947, and the one issued by 
President Eisenhower in April, of 1953, established broad programs for 
checking the loyalty of Government employees. And President Eisen- 
hower and Attorney General Brownell, as far back as December, 1953, 
had stated that there were no further Communists in the federal govern- 
ment. 

There were three investigations by congressional committees in 
1955 with respect to this question, and the evidence there all disclosed 
no members of the Communist Party or Communist influence in Govern- 
ment service. 

State and local governments were subject to loyalty programs of a 
similar although not always perhaps as intensive a nature, and there is 
no evidence that any Communist influence existed in state or local 
government. 

In industry, I know of no evidence that there was Communist pene- 
tration of any significance. The same is true of agriculture. 

With respect to labor, there is evidence that there was Communist 
influence in some unions in the period after the war, but that now ap- 
pears to be very small. The Taft-Hartley Act, passed in 1947, required 
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that all union officers file a non-Communist affidavit, and most all of 
the union officers did that. In addition, there was action by the unions 
themselves. Three of the unions that were claimed to be subject to left 
wing influence changed their leadership, and ten others were expelled 
by the C. I. O. in 1949 and 1950. The C. I. O. also set up rival unions 
to take over the organization of employees in those areas. By 1951 

Mr. J. Edgar Hoover, chief of the F.B. I, complimented the labor move- 
ment upon the.excellent job it had done in cleaning out Communist in- 
fluence. 

The situation today I would say is that those unions remaining 
which have anything which can be claimed to be left wing leadership 
include less than one per cent -- the unions generally. I would say 
also that the influence is in the leadership, not in the rank and file, and 
in any event those unions have confined themselves to union matters, 
and not to political matters. Generally speaking, the labor movement 
has been a relatively conservative force in American society today. 

Other areas in which it has been claimed that Communists exer- 
cise positions of influence are the communications industries, but I 
think that claim is no longer made. In any event, there was no evidence, 
even if there were isolated Communists in the Communications indus- 
tries, that they influenced the product. 

With respect to religious institutions, there have been some asser - 
tions recently that Communist influence was of some significance there, 
put I think that, despite the position of the Committee on Un-American 
Activities on that issue, most students of the problem would say that 
there is no significant Communist influence in religion or religious 
institutions. 

With respect to educational institutions, my judgment would be that 
Communist influence is about zero at the present time. Virtually all 
universities have announced the policy that they will not permit mem- 
bers of the Communist Party on their faculties. The Seay © and 
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elementary school systems are in almost all states governed by loyalty 
programs for teachers which exclude Communists and go beyond that. 
The various educational associations, including the National Education- 
al Association, have, with the exception of the American Association of 
University Professors, taken the position that the Communists should 
not be allowed to teach. A recent study by Iversen of Communist in- 
fluence in education supports this view. 

Finally, with respect to Negroes, the Negro community, the House 
Committee on Un-American Activities has itself stated that there is 
no substantial evidence of Communist infiltration or influence there, 
and this is supported by studies published in 1951 by Professor Wilson 
Record and Professor William Nolan of Communist influence in the 
Negro community. 

In addition, with respect to the strength of the Communist Party, 
the F.B.L has consistently stated that it maintains surveillance over 
members of the Communist Party and follows their activities. 

There have been statements that although the Communist Party 
membership may be low there are a number of fellow travelers for 
each hard core Communist and that this may present a problem. There 
is certainly no evidence as to the number of persons who might be in- 
cluded in that indefinite category of fellow travelers, but even if there 
were, it is quite clear that persons in such position are not ready in 
any sense to deal in matters of force and violence. Whatever support 
they may give to positions which the Communist Party also supports 
is entirely within the democratic framework. 

Now, fourthly, as to the Government's interest, in my judgment 
there must also be considered, in weighing the interest of the Govern- 
ment in obtaining information for further legislation, the factor of the 
control of Communist influence in the labor movement by the labor 
movement itself. I have already referred to some facts with regard to 
this, and I will just add certain additional ones. 

The American Federation of Labor-Congress of Industrial 


Defendant's Exh. 2 ! 67 


— 
Organizations’ constitution contains provisions directed toward prevent- 
ing Communist influence in labor unions that are affiliated with that 
organization. In addition, the AFL-CIO has promulgated a code of ethi- 
cal practices with respect to racketeers, crooks, Communists, and 
Fascists, which requires that affiliated unions insure, through their 
constitutional and administrative measures, that no one representing 
Communist influence hold office or influence policy. 

In addition, it should be pointed out that forty unions have constitu - 
tions which make Communist Party members ineligible for membership 
in the union, those unions representing six million employees. There 
are fifty -nine union constitutions which make Communist Party mem- 
bers ineligible for holding office, those unions representing ten million 
employees. 

Finally, I point out that it would be possible for the Subcommittee 
to obtain substantial information on the basis of voluntary testimony -- 
as a matter of fact, most of its information that it has obtained has come 
from voluntary sources -- and that therefore the necessity of recourse 
to compulsory testimony becomes less significant. 

That concludes my statement of the considerations that must be 
taken into account with respect to the Government's interest. 

I now turn to the other side of the scales and consider the interest 
of the individual in freedom of speech and the interest of society in 
freedom of speech. 

Let me first point out, with respect to these interests, the nature 
of the interest involved. 

First, as to the interest of the individual: First of all is the ‘inter- 
est of the individual in his right of expression. He, as a person, as an 
individual, as a human being, has a right to realize himself by expres- 
sing his views, his ideas. Such freedom of expression is essential to 
individual integrity and dignity and the right to develop and realize one’s 
potentialities. This as the primary basis of the individual's interest 
has I think been recognized by all writers who have commented on the 
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right of political expression. One finds it originally in Milton, and also 
given expression by Jefferson, Mill, Professor Chaffee, Justices Holmes 
and Brandeis, and many others. 

This significance of individual expression has been, I think, con- 
firmed by psychological and sociological findings in recent years, em- 
bodied in the writings of such persons as Erich Fromm, Rollo May, 
David Reisman, and others. These writers deal with a major problem 
of contemporary society, perhaps the basic problem, what they call the 
problem of alienation, that man in modern society feels a stranger to 
his community; that he doesn't really feel himself a part of society, 
and that he is controlled by impersonal forces; that this feeling is the 
basis of the malaise of the present civilization. 

It seems to me that the implication of this is that in order for a 
man to be an integrated, healthy, mature person, he must be free to ex- 
press himself, and to live his own life, and I think these psychological 
findings support that basic right of individual expression. 

Again, the individual has also a right of silence, a right not to be 
forced to speak. This was a right which was recognized in the classic 
flag salute case. It has been discussed by Justice Brandeis as a right 
of privacy. It is a right that is essential to human dignity, the right, 
again, to live one's own life. And I think that this right of silence, the 
right not to be forced to state one's beliefs, opinions, or associations, 
is particularly important in modern society when so many pressures 
tend toward conformity, and the individual finds it much more difficult, 
in view of the deprivations against unorthodoxy, to maintain his own 
independent existence. 

Finally, with respect to the interest of the individual, it involves 
also the right of association, the right to associate with others. This 
was a right which was won more gradually than other parts of the right 
of free expression, but I think is now generally recognized. It is based 
on the weakness of the individual as a single person to accomplish 
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political or social change and the importance of an organization in which 
he can participate. In a sense, the right of association is complemen- 
tary, one might say, to the right of silence. A man must both live alone 
and live with others. 

Now, as to the nature of the interest of society in freedom of politi- 
cal expression, society's interest in free expression is a basic and 
absolutely fundamental principle of the democratic process. It rests 
upon the whole basis of our democratic institutions, namely, that the 
people are the sovereign power in our form of government; that the 
Government and its members are servants of the people, who have and 
continue the sovereign power. It is therefore the people who make de- 
cisions through the Government, and the Government that carries them 
out, but the ultimate right of decision rests with the people of the | coun- 
try as a whole. 

If this be accepted, and it is commonplace as our view of our ‘demo- 
cratic society, it is then essential to have full discussion of all matters 
on which the people may be called upon to make judgment, and this right 
includes not only the right to speak ones self, but also the right to hear 
the views of others. The only alternative to a system of full and open 
discussion of this sort is a system of resolving questions by force. 

That of course is not part of our democratic system. 

Not only is the right of expression a fundamental part of a demo- 
cratic society, but it is also, as Mill particularly has pointed out, neces- 
sary to a healthy functioning of society. Every society, as he indicated, 
requires criticism, requires opposition, requires challenge, to its 
most basic assumptions, as well as to matters which are more on the 
surface. Otherwise in a society, the reasons for certain positions, 
even if those reasons are correct, becomes less sharp, and become 
forgotten, so that we accept our principles and our way of doing things 
purely because it has been done in the past, without knowing or under- 


standing the basis on which we act. Such a society becomes very. vulner- 


able to change and inflexible, unable to adapt itself to changes. 


Defendant's Exh. 2 


TO a 


It is therefore necessary to have the fullest and most open kind of ex- 
pression. 

This is, then, the nature of the interest on the other side of the 
scales. 

I turn now to considerations which should be balanced, which should 
be taken into account, in appraising that interest. This deals mainly 
with the impact of committee investigations of political ideas, beliefs, 
associations, and acitvities, the impact of such investigations on the 
right of the individual and the right of society to free expression. 

The effect on the individual, as I think is now well recognized, is 
most serious. The harassment of calling an individual before an official 
body, such as a committee, and putting questions to him, often in a 
hostile way, certainly is an experience which many people do not wish 
to undergo, and the mere process of calling and questioning, particu- 
larly, as is true in this case and in many other cases, where the ques- 
tions are with respect to ideas or activities that are exceedingly unpopu- 
lar, the impact of that is a very serious one on the individual's willing- 
ness to express himself. 

There are also most important economic repercussions on wit- 
nesses who have been called before committees. Many industries have 
policies of discharging persons who do not act in certain ways before 
legislative committees. It may be that a career ina profession or an 
academic career is not possible after a committee has extracted materi- 
al with respect to one's political beliefs or associations. Certainly 
one's political influence declines . No one listens to what a person Says 
who has been branded by the Committee as a member of the Commu- 
nist Party or influenced by Communist ideology. 

There is also social stigma. One gets telephone calls at night, and 
one's friends avoid one in the situations, all of which means that the 
Committee exercises a tremendous impact upon any individual who is 
forced to reveal, over his objection, his political ideas or associations. 

It is, furthermore, not only the impact on the individual who is 
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called before the committee that is important, but the impact upon oth- 
ers. Perhaps this is even more important, because there are many 
more others, and because the others are less likely to be of the same 
temper as those who were sought out by the committee, that is to say, 
they are perhaps more timid or uncertain about expressing themselves 
or engaging in political activity. In any event, the impact spreads 
throughout the whole country and throughout the whole area of poli tical 
activity and association. 

One particularly important aspect of this is the effect on the ‘right 
of association. Persons become fearful of joining associations which 
may later be attacked by a legislative committee. They become fearful 
of joining associations which may have in them people who will be sub- 
ject to attack by a legislative committee. And consequently, since one 
cannot tell in advance what positions an organization will take, or what 
members it may have, the only recourse is to avoid joining organiza- 
tions altogether, and this tends to be one strong impact of the commit- 
tee, that it sharply curtails freedom of association. : 

It should be emphasized, also, that it is impossible to confine the 
impact of the Committee to the Communist Party or to matters clos ely 
or entirely related to the Communist Party. The Committee does not 
and cannot really draw a hard and fast line between Community Party 
Activities and other activities which look as though they might be Com- 
munist Party activities or other activities which may coincide with 
Communist Party activities. There is swept into the net the whole area 
left of center, one might say, and it all becomes smeared, as it were, 
with the same color, although it may not be what the Committee claims 

it is after. Such a blurring of lines is inevitable in any administrative 
organization, and the Committee has become a fairly large administra - 
tive organization, with its staff. The whole dynamics of an operation 

of this sort means that the impact spreads far beyond the members of 
the Communist Party. One might say that they are perhaps MEE: affect- 
ed, in terms of their freedom of association. 
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I can illustrate these matters by various examples, but I mention 
only one or two, things of which I have some personal knowledge. One 
is the impact on students at a university of the activities of legislative 
investigating committees into political beliefs and associations._My 
experience has been that students are quite concerned about joining 
organizations or committing themselves to matters which have been or 
may later come under attack by committees. They are interested in 
those problems, but not inclined to be active or committed to their solu- 
tion. 

For instance, in my classes, both in constitutional law, in connection 
with the Konigsberg case, and in political and civil rights, there has been 
discussion as to whether members of the Communist Party should be 
allowed to be members of the bar. I know from the discussion in class, 
which I think is reasonably open, what the views of the various mem- 
bers of the class on this may be. The majority of them, rather large 
majority, have at least stated the position, and I think it is their cor- 
rect position, that whether a lawyer is a member of the bar should not 
depend upon whether he is a member of the Communist Party but upon 
the qualifications, the merits. When, however, the students were called 
before the character committee for admission to the bar, they were 
asked the question, in many instances, as to whether or not they believed 
a member of the Communist Party should be a member of the bar. 
Many of them, contrary to the view that they had expressed privately, 
expressed the view that a Communist should not be admitted to the bar. 
That I think is an indication of the most unfortunate consequences of an 
attitude for which I think the legislative committees are very largely 
responsible. 

It seems to me a very poor way for a person to enter the legal pro- 
fession, by being forced to conceal his views on peril of knowing that 
he will be in difficulties if he does not. And it is that kind of an impact, 
as well as the impact of being noncommitted and unwilling to participate 
in the solution of significant problems that I think is quite widespread 
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as the result of inquisitions, or investigations, pardon me, of legisla- 


tive committees. 
I find a very similar feeling in organizations dealing with foreign 
policy. There are very few, if any organizations which express a point 
of view different to the official American State Department view on 
Foreign policy. It is inconceivable to me that there aren't many people 
who don't agree with our foreign policy, but that does not reflect itself 
in organizations. And those that I have come in contact with have been 
particularly concerned about who else might be in the organization or 
whether it should take a position at all on these matters for fear that 
its individuals will be harassed and its whole usefulness destroyed by a 
public investigation. 

I will add only one other consideration here with respect to the 
factors to be taken into account in this balance, and that is, in my opin- 
ion, the general balance today between forces pressing toward an open 
society and those toward a closed society is very much in favor of the 
latter, generally speaking; that is to say, I think the forces in our soci- 
ety which tend to be restrictive and to suppress independent thinking 
and activity are greater than those which would encourage independent 
activity. 

In the Government, for instance, not only has the Government taken 
over regulation of economic and other matters on a very extensive scale, 
but its loyalty programs have been very extensive and very repressive 
in their way. It has been estimated that there are in the neighborhood 
of twelve million persons in the country that are subj ect to loyalty tests, 
and that is a constantly moving number, because that is the number at 
any one time, and that number does not also include the families and 
dependents of such persons. : 

The economic organization of our society presses in this direction, 
too; the large units which leave no room for individuals, mass produc- 
tion methods; similarly, the mass media, the newspapers, radio, tele- 
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vision, pound out the same message to us on a rather low level. Edu- 
cational institutions which should be the ones to counter -act to the 
largest extent this pressure toward conformity do not always do that. 
They are much too restricted. They fail to deal with controversial 
issues. The courses teaching socialist or Marxist theory, which is held 
by a great many people in the world, are few and far between. 

In short, it seems to me that as of this time what is needed, in terms 
of freedom of expression, is that society encourage independence, un- 
orthodoxy, and differences. I think it is essential, if society is to meet 
the challenges of today and to adjust itself to the rapid changes which 
are taking place. So that from an overall point of view, it would be im- 
portant that the courts not take any action which will discourage, rather 
than encourage, forces for an open society. 

On the basis of these considerations, it is my opinion that the in- 
terests of the Government, and particularly the Internal Security Sub- 
committee, in obtaining answers to the questions put to this defendant, 
Herman Liveright, as an aid in developing further legislation to protect 
internal security are substantially outweighed by the interests of the 
defendant in freedom of speech or silence, as he may prefer, and by the 
interests of the community in maintaining freedom of political expres- 
sion and other conditions essential to maintaining an open society. 
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* * * * * ! 

9 MR. HITZ: I now offer Government 4-B in evidence. 4-B is Senate 
Report No. 1385, 84th Congress, which is a report accompanying S. Res. 
174 = admitted, and it so states on S. Res. 174. 

R. RAND: Your Honor, I object to the receipt of Corernment Ex- 
hibit ne = in evidence if it is being offered. 
ae HITZ: It is. | 
R. RAND: In proof of any of the statements made therein. It is a 
ae “ the Committee on Rules and Administration of the Senate. I 
object on that ground to its being offered as proof of any of the facts 
10 stated therein and I object further on the ground that it is irrelevant 
and immaterial. 
* * * 
11 THE COURT: It will be admitted. 
(Senate Report No. 1385 was raarked 
Government's Exhibit No. 4- B and 
received in evidence.) | 
’ MR. HITZ: We next offer 4-C in evidence, which is a copy | of the 
Senate Report 1395, 84th Congress, being a report of the Judiciary Com- 
mittee upon S. Res. 174 and referred to on the face of S. Res. 174. 
a COURT: Do you make the same objection? | 
R. RAND: Your Honor, I make the same objection -- no, let me 
say I ai ect to the receipt of Government Exhibit No. 4-C for identifica- 
tion on the ground that it is incompetent to offer as -- if offered as proof 
of any of the facts stated therein. 
Secondly, I object on the ground that there is no proof that it was 
adopted or made pursuant to the authority granted to the Internal Se- 
curity Subcommittee by the Senate. 
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Third, that there is no proof that it was approved by a majority of 
the Internal Security Subcommittee as required by the Legislative Re- 
organization Act of 1946. 

12 Fourth, on the ground that it is completely irrelevant and immate- 
rial, and I wish to direct the Court's attention to the fact that on the face 
of this document, Government Exhibit 4-C for identification, appears a 
legend which indicates that it was ordered to be printed on January 16, 
1956 and purports to be a report with respect to activities of the Internal 
Security Subcommittee for the year 1955, whereas, the date of the hear- 
ing referred to in the present indictment is March 19, 1956. 

THE COURT: Well, of course, the Senate Resolution 174 was 
agreed to on February 20, which was after Report No. 1395, and 174 
refers to both Report No. 1385, which is Exhibit 4-B, and Report 1395, 
which is offered as Exhibit 4-C. 

MR. RAND: Yes, Your Honor, but I cannot understand for what pur- 
pose this is offered. If it is offered, as Mr. Hitz suggests, with respect 
to the prior exhibit as proof of the facts stated therein, I would strongly 
urge that it is most irregular to receive this evidence. This is merely 
a report made unilaterally and ex parte, presumably by the Subcom- 
mittee, although there has been no proof that it was approved by the 
Subcommittee, with respect to matters that Mr. Hitz even does not sug- 
gest have any bearing whatever on the investigation purportedly being 
conducted by the Subcommittee with respect to Mr. Liveright. 

13 He has already said that Senate Resolution 174, according to the 
Government, it is clear and unambiguous. 

THE COURT: It will be admitted. 

(Copy of Senate Report 1395, 84th 
Congress, being Report of Judiciary 
Committee, was marked Government's 
Exhibit No. 4-C and received in evi- 
dence.) 

* 
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15 R. HITZ: Having asked the Court to make that observation from 
that ees I will now ask the Clerk to identify Government 5-D, which 
is a certified copy of a Resolution of the Subcommittee of April 20, 1955, 
which does do that, namely, authorize a quorum of one Senator to take 
16 testimony in an open session. | 
loffer 5-D. I may say to the Court and for the record that my last 
offer of 5-D is a document which refers to all of the preceding documents 
in category of Government's 5, being 5- A, B, and C. | 
R. RAND: What was the last statement? Iam sorry, Mr. Re- 


eae 
THE COURT: The reporter may read it. 

(The reporter read back Mr. Hitz’ statement as follows: "I 
offer 5-D. I may say to the Court and for the record that my last 
offer of 5-D is a document which refers to all of the preceding doc- 
aa in the category of Government's 5, being 5-A, B, and C."") 


R. RAND: Your Honor, I object to the receipt in evidence of Gov- 

oe Exhibit 5-D on the following grounds -- may Ihave 5-C,! please? 
THE COURT: Yes. 

(A document was handed to defense counsel.) 

R. RAND: The first ground of my objection is that on the face of 
the Seti Resolution of April 20, 1955, which is part of the Govern- 
ment Exhibit 5-D, it does not appear -- and I may say this is in con- 
tradistinction to the previous exhibits -- that there were present: at the 
time of the purported adoption of this Resolution all of the members of 

17 the Internal Security Subcommittee, whose names appear here, in 
one meeting assembled. It is a standing rule of the Senate as reflected 
in the Legislative Reorganization Act of 1946, in our opinion, that Res- 
olution such as this may be adopted only by a majority of members 
present at the time the Resolution is considered and purportedly adopted. 

The second ground for my objection is that the Resolution -- pur- 
ported Resolution of April 20, 1955 -- is completely irrelevant and im- 
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material to this case. 

Your Honor will note that in Government Exhibit 5-C a -- following 
Resolution is referred to -- a Resolution adopted by the Internal Security 
Subcommittee at a meeting on February 7, 1955 when it is indicated that 
the following members were present: 

Resolution reads as follows: 

(Reading) Resolved, -- and I leave out the prefatory language -- 
that a quorum for the Subcommittee for the purpose of taking sworn testi- 
mony shall consist of not less than two Senators of such Subcommittee 
except when the Subcommittee in its judgment, two-thirds of the Sub- 
committee members concurring, may authorize a quorum of one Senator 
of such Subcommittee for the purpose of taking such testimony. 

18 That Resolution, according to Government Exhibit 5-C, was adopted 
on February 7, '55. If the Resolution of April 20, 1955 was actually 
adopted in accordance with the requirements of the Standing Rules, this 
Resolution would purport to authorize a quorum of one Senator of the 
Subcommittee to sit for the purpose of taking the sworn testimony of any 
witness in open session. 

Now, Your Honor, it is our contention that Government Exhibit 5-C, 
the Resolution adopted on February 7, 1955, must be construed as re- 
quiring a quorum of two Senators except in a special case or a particular 
case when two-thirds of the Internal Security Subcommittee sitting to- 
gether may decide that because of the particular circumstances of one 
case or one hearing that two-Senator Quorum may be dispensed with 
and one Senator may sit as a quorum. 

We contend that neither that Resolution nor the Resolution of the 
Committee on the Judiciary, nor the Standing Rule, all of which require 
a quorum of two Senators, contemplated that any committee or sub- 
committee of the Senate could do what apparently they were trying to 
do on April 20, 1955, and that is vary the two-quorum rule generally for 
the future; and this is the April 20, ‘55 one. 
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We contend that it could be done only for a particular case and for 
19 a particular hearing and that any effort as was made here to vary the 
rule generally for the future was unauthorized by the Standing Rule, a 
certified copy of which has been introduced already, and by this Resolu- 
tion of the Internal Security Subcommittee which was introduced as 
Government Exhibit 5-C. 

We therefore contend that that Resolution of April 20, 19 55, has no 
reference whatever to this particular hearing in which Mr. Liveright 
was heard, is immaterial and irrelevant. 

MR. HITZ: Your Honor, the answer to that is that what Mr. Rand 
says the committee couldn't do or didn't do is exactly what it did do here. 
It was a blanket authorization of a quorum of one for open sessions by 
the Subcommittee. 

THE COURT: Well, now, how many members were there on wine 
subcommittee? 

MR. HITZ: Nine, sir. 

THE COURT: Nine; and this is signed by one, two, three, four, five, 
six. 


Well, apparently I don't quite get your point. I had arenes that 
when you started that you didn't have any showing that six or two-thirds 
of the Internal Security Subcommittee had approved this reduction from 
two to one, but it looks as though Exhibit 5-D does show that. 

20 MR. HITZ: Well, I didn't mean to make any such observation or 
concession as that. I didn't think that I did but the reason that I didn't 


have the earlier exhibit in -- 
THE COURT: I wasn't asking you the question. 
R. RAND: Oh, Your Honor, Iam sorry. Our contention is that 
there is no showing on the fact of that exhibit, the latter exhibit, 5-D, 
that six Senators assembled, met and were present at a meeting con- 
sidering that Resolution. 
Your Honor will note that 5-C does reflect such a meeting. | tt says 
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these members being present, therefore, we contend first that the Stand- 
ing Rule to which I will -- which I will be glad to read to Your Honor, if 
Your Honor desires, requiring the presence of members at a meeting, 
was not complied with. 

Second, and consequently the signature of the six names means 
nothing since they did not meet. 

It is our second contention that this Resolution, although it was 
signed by six members, is a nullity because the Standing Rule of the 
Senate, which is Government Exhibit 5-B -- no, Iam sorry -- 

THE DEPUTY CLERK: Five. 

R. RAND: It may have been five, Government Exhibit 5 -- 
21 ies DEPUTY CLERK: Five-A. 

R. RAND: Government Exhibit 5-A, and the implementing rule on 
the peas on the Judiciary, parent committee, 5-B, both contem- 
plate a quorum of two members except where two-thirds of a committee 
or subcommittee in proper session determine that a quorom of one may 
sit to take testimony. 

Now, it is our contention that plainly it must have been contem- 
plated that that decision as to a quorum of one be a decision made with 
reference to a particular case or a particular series of hearings; and 
it was plainly not contemplated that any subcommittee merely by adopt- 
ing a general blanket Resolution such as 5-D could negate the two- 
quorum rule which the Standing Rule required and which the Committee 
on the Judiciary Resolution required for all time in the future. 

MR. HITZ: That is, that very last statement, that I say this Reso- 
lution accomplishes. Mr. Rand says it couldn't be done and it wasn't 
intended to be done. This is what the committee did. 

THE COURT: All right, I will admit 5-D. 


(Certified Copy of Resolution of Sub- - 
committee of pril 20, 1955, was 
marked Government's Exhibit 5-D 
and received in evidence.) 
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22 MR. HITZ: Will you mark this next one Government 6 for identifica- 
tion, please, and that, for the Court and the record, is a copy of hearings 
of the Subcommittee entitled, Strategy and Tactics of World Se 
Part 14. 

MR. RAND: I object on the ground that this document, Government 
Exhibit 6 for identification, is irrelevant and immaterial and that it is 
incompetent if introduced as proof of any statements -- proof of the 
truth of any statements made therein. 

I should like to direct the Court's attention to the fact that neo 
as I can find, the name Liveright does not appear anywhere in the table 
of contents, nor does the name Liveright appear anywhere in the rather 
extensive and comprehensive index which appears at the end of the re- 
port. 

MR. HITZ: In answer to that, this is part of a showing of authority 
for the hearing. It is the beginning of a chain of evidence that will show 
approval of hearings in closely related fields and also it is part of leg- 


islative gloss. 
* * * * * 


24 THE COURT: I will admit the exhibit. 


(Copy of Hearings of Subcommittee 
entitled "Strategy and Tactics of 
World Communism," was marked 
Government Exhibit No. 6 and re- 
ceived in evidence.) 


* * * * * 

27 MR. HITZ: Inext would like the C.erk -- and I see he has done it 
-- mark this document as 9 for identification, and its description is that 
it is the Annual Report of the Subcommittee for 19 56. 

I offer 9 in evidence. 

THE COURT: Is that for the calendar year '56? 

MR. HITZ: It is. 

THE COURT: Does this recount the activities of the Subcommittee 
during that period? | 
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MR. HITZ: It does. 

MR. RAND: Your Honor, is Mr. Hitz offering the entire report? 

THE COURT: I take it he is. 

MR. HITZ: Yes. 

MR. RAND: I object to the receipt of Government's Exhibit No. 9 
for identification on the grounds that there’is no proof here that the re- 

28 port was duly adopted by majority of the Committee on the Judiciary 
in accordance with the Standing Rules of the Senate and other rules and 
regulations affecting committee action of the Senate. 

Second, on the ground that as to all matters in the report, which by 
far -- all matters in the report not related explicitly or by implication 
to Mr. Liveright or to the subjects of the inquiry which is the subject 
matter of this indictment, the report is plainly immaterial, irrelevant 
and, indeed, it may be prejudicial to defendant's position. 

THE COURT: Well, I take it that Mr. Hitz is offering it for the very 
purposes suggested, and that is as it relates to Mr. Liveright and the 
subject matter under inquiry; is that correct, Mr. Hitz? 

MR. HITZ: It is correct. 

MR. RAND: Well, Your Honor, -- 

THE COURT: Now, it is possible that there are some matters in 
there that are not relevant to either of those two issues. I don't propose 
to read it right now, but the Court will consider such parts of the ex- 
hibit as it deems relevant to the question of Mr. Liveright on the subject 
under inquiry and will not consider it for any other purpose. 

29 MR. RAND:| May I also object on the grounds that the report ob- 
viously is in the nature of a post litem motum declaration by the com- 
mittee that it was prepared -- apparently prepared -- it was certainly 
printed after March 19, 1956, indeed, purports to have been printed in 
1957 and, therefore, is incompetent, immaterial and irrelevant and, in- 
deed, may be prejudicial. 

Now, with respect to Your Honor's last statement, may I inquire 
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whether the Government's contention is that the subject matter of the 
inquiry, which is here in issue, is the subject matter of the inquiry 
which is reflected throughout this entire report? I had not so under- 
stood it. 

In other words, does this reflect the same inquiry or investigation 
with which we are now dealing? 

MR. HITZ: Well, to answer the first inquiry, this reports the hear- 
ings at which Mr. Liveright appeared. Of course, it couldn't be issued 
before he appeared or it wouldn't have anything to report. 

It is a novel objection that can't report anything after it occurred. 
The answer to that, it couldn't report anything before it occurred. It 
shows the legislative interest that the committee had in showing 'to the 
Senate what it had heard or failed to hear from Mr. Liveright and it does 
it in the context of other undertakings of the subcommittee anring the 

30 calendar year of 1956. 

THE COURT: Well, this shows the variety of matters Sigs were 
inquired into, I take it, including the subject matter under indictment 
here, plus other subject matter contained in the indictment here, I take 
it that there are other subject matters that would have no application. 

I look at one quickly: The Soviet Repatriation Campaign. Iam sure that 
has no bearing on this case. | 

TASS News Agency: I don't believe Mr. Liveright has ever been 
crn with TASS, has he? 

R. RAND: Not so far as we know, but we haven't seen the informa- 
tion on nie Internal Subcommittee's files, if any there be. 
THE COURT: Well, he knows whether he has been connected with 
TASS. 

R. RAND: Well, so far as we know, he has never been connected 

with it, Your Honor, but there have been many statements made here 


with regard to his connection which, of course, as far as we know, have 
no support and we have never been able to look at the information. That 
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is, of course, why this is prejudicial, because it deals with so many 
subjects. 

THE COURT: Well, the Court will only consider those that are 
pertinent and will admit it only for that purpose. 


(Annual Report of Subcommittee 

for 1956, was marked Government's 
Exnibit No. 9 and received in evidence 
for limited purpose.) 


MR. HITZ: Will you mark the next 10-A for identification, please. 

Your Honor, 10-A for identification is a copy of Senate Resolution 
233 of the 85th Congress, Second Session. It is -- strike that last. I 
offer it in evidence. 

THE COURT: 85th Congress? 

MR. HITZ: Yes, Your Honor. 

THE COURT: When was that, '57? 

MR. RAND: 1958. 

THE COURT: '58? 

MR. RAND: Yes. 

THE COURT: What has that got to do with this case? 

MR. HITZ: Well, we are in legislative gloss now. 

THE COURT: Oh, bless me. 

MR. HITZ: This is the next Resolution passed by the Senate after 
the printing and reporting of the Annual Report of 1956, and when S. Res. 
233, now offered, approved further appropriations for this subcommittee 
as it does, much'like did S. Res. 174, it effectively appears to have 
proved the activity of the Internal Security Subcommittee in conducting 

32 the hearings at which Mr. Liveright appeared and it reaffirms the 
legislative purpose and approval by the full body of those actions of this 
subcommittee. 

The fact that it occurs not only after Mr. Liveright appeared and 
after the report in which the hearings were reported is fully approved 
in the Supreme Court opinion in the Barenblatt case in which a number 


Colloquy 8&5 


a —————————e— 


of similar Resolutions are recited in one of the footnotes indicating ap- 
proval by the full body, and it stated there that it relates those matters, 
relate he legislative gloss. 
R. RAND: Your Honor, I object to the receipt of this exhibit in 

ee on the ground that it's plainly immaterial and irrelevant. 

THE COURT: Well, I will tell you, Mr. Rand, I don't think so much 
of this legislative gloss business, myself, but apparently the SEES 
Court does, so I will let it in for whatever it's worth. 


(Senate Resolution 233, 85th Coneress! 
Second Session, was marked Govern- 
ment Exhibit No. 10-A and HCE 
in evidence.) 


MR. HITZ: Next, will you please mark this document as Goan 
ment 10-B for identification; and, Your Honor, 10-B is Senate Report 
No. 1202 of the 85th Congress, Second Session, accompanying, it SEES 
Ss. a 233 just received. 

33 R. RAND: Your Honor, I vigorously object to the receipt of Senate 
a oe 1202, which, on its face, was ordered to be printed on Jan- 
uary 27, 1958, to accompany Senate Resolution 233. We are now getting 
two years, period of two years, approximately two years after the in- 
dictment date and we are -- well, I object on the ground that this is 
immaterial and irrelevant and I fear that the record is being so clutter- 
ed that in the event of an appeal, which I hope we shall not have to take, 
it will become financially impossible to handle an appeal. | 

This report makes no reference whatever to the Liveright situation. 
It makes no reference to the hearings of March 1956. As I read it hast- 
ily, it deals merely with the further appropriation of funds to the Ih- 
ternal Security Subcommittee and, moreover, there has been no proof 
that it was duly adopted in accordance with the Standing Rules of the 
Senate by the Committee on Rules and Administration, from which it 
purports to have issued. 


86 Excerpts From Transcript of Proceedings 
THE COURT: Well, I will admit it for whatever use it may be toa 
higher court. I must admit I don't think it would be of much use to me.” 
(Senate Report No. 1202, 85th Con- 
gress, Second Session, was marked 


Government Exhibit 10-B and re- 
ceived in evidence.) 


* * * 


91 Tuesday, November 19, 1963 


* * * * * 


114. MR. HITZ: I was saying that although the subject matter, we will 
contend, is not itself infiltration of communications or news media, or 
even television, that there is a necessary connection, as there is be- 
tween all phases and areas of Communist infiltration and investigations 
and hearings into them between various subjects and topics, and they 
cannot be completely and finally compartmented ever, each from the 
other, and I am point out that there was a connection -- we don't say an 


identity -- shown in this report between the communications, the news 
115 media and the area of television, and the one that Mr. Liveright 
-was called before, which principally, according to the opening statement, 
had to do with the devices of shift and cover and deception for the 
activities of the Soviets in this country. 
* * * * 
121 ROBERT MORRS 
called as a witness by the government, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HITZ: 
Q. Will you give your occupation, sir? A. Iam a lawyer. 
122 Q. Were you employed by the Senate Internal Security Subcommittee 
in 1956? A. Iwas. “ 
Q. At that time in what capacity? A. I was the Chief Counsel and 
administrative head of the staff. 
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* * * * * 


Q. And do you recall the hearing at which Mr. Liveright appeared 
on March 19, 1956? A. Ido. Some years have passed since then, but 
Ido recall that hearing. 

Q. Do you recall whether or not Mr. Liveright was first called on 
that day in executive session? A. Yes, I do remember he was called 

123 first in executive session and subsequently in open session. | 

Q. Isee. Who of the committee had the power to subpoena wit- 
nesses in that period? A. The Chairman. | 

Q Did you discuss with the Chairman of the committee any inform- 
ation that you were aware of concerning Mr. Liveright prior to the is- 
suance of the subpoena? A “Yes; I did. 

Q. Who was the Chairman then? A. Senator James O. Eastland. 

Q. Did you give him certain information that you had concerning 
one Herman Liveright? A. I did. 

Q. Will you tell us what you told the Chairman in that sored? 

MR. RAND: Objection, Your Honor, on the ground that this is not 
the best evidence. If there is such information to the extent it is in 
writing, as I believe at least some of it may be, we are entitled to see 
the writing, whether in the form of memorandum or whether in the form 
of any public information which the committee may have gotten. | I there- 
fore object. 

124 THE COURT: Was this in the form of a writing, Mr. Morris? 

MR. MORRIS: No, Your Honor. 

THE COURT: All right. 

THE WITNESS: I had told Senator Eastland that the information -- 

BY MR. HITZ: 

Q. Would you date this with respect to March 19, 1956? A.) “well, 
all I can say is that it was antecedent within the framework within two 
or three weeks, possibly a little bit longer. I told Senator Eastland that 
we had -- 
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Q. Excuse me just a moment. 

Does it refresh your recollection in that regard as to the time if I 
tell you that the subpoena for Mr. Liveright was issued by Senator East- 
land on the 13th day of March 1956? A. That would square with my 
recollection and the testimony that I have already given. 

Q. That this conversation and information was exchanged before or 
after then? A. Well, it was prior to the issuance of the subpoena. 

Q. Thank you. Now, what did you tell Senator Eastland? A. The 
gravemen of the evidence and the information that I orally imparted to 
Senator Eastland was that Herman Liveright was then a member of the 

125 Communist Party operating in New Orleans, that he had been sent 
by the Communist Party officials from the north to the south -- 

Q. What city in thenorth? A. My recollection is New York City -- 
and that he was told to stay clean, was the expression, which means that 
he was supposed to avoid any Communist contacts, and to work for the 
furtherance of Communist and Soviet activity in the south. I was further 
informed that he had -- 

Q It is what you told the Chairman that Iam trying to get. A. I 
further told the Chairman at the time of the issuance of the subpoena 
that the home of Mr. Liveright had been used for clandestine Communist 
purposes, and that the meetings were of such a clandestine nature that 
even Mr. Liveright's young children had to be removed from home so 
that they could be carried on, and that he was then active in a profes- 
sional branch of the Communist Party in the south. 

Q. Let me interrupt a moment. Now, you mentioned the home and 
these activities, the home in New York or the home in New Orleans ? 

A. New Orleans. 
Q. New Orleans. A. The one other element was that he was then 
126 aprogram director of a very powerful television station in New 
Orleans and was a person of great influence in the communications of 
that town. 


Robert Morris — Direct 89 


Q. Would you tell us -- A. Now, there may have been other as- 
pects, but years have passed now and this is the recollection of what I 
told. 

Q. You say a professional branch in New Orleans. Will you Beate 
ea that is? ! 

R. RAND: Your Honor, may I object. My understanding was the 
aeene was, what information had Mr. Morris imparted to Mr. Eastland. 
Now, if Mr. Morris is going to testify of his own knowledge what Be 
fessional branch, he would have to be qualified first. 

THE COURT: What he is going to testify is what is averting 
and what he meant by professional branch, which he may do, and ioe 
overrule your objection. 

BY MR. HITZ: 

Q. More specifically -- A. A branch -- go ahead. 

Q Even more specific than that, did you discuss with Chairman 
Eastland at that time what professional branch meant and comprised? 

127 Q Ijust don't recall, I mean I just assumed that in testifying now, 
that when I used the word “professional branch" that Senator Eastland 
understood, because this is a term that came up all the time, oe it 
was made up of professionals as opposed to labor. 

MR, RAND: As opposed to what? 

THE WITNESS: Labor -- l-a-b-o-r. 

BY MR. HITZ: 

Q. Had you had discussions with Senator Eastland or had there been 
taken testimony, or were reports made prior to this time in which the 
expression “professional branch" or "professional cell" had been used? 
A. Very definitely. 

Q. To your knowledge that had been said, done or taken up in , the 
presence of Senator Eastland prior to this time? A. Distinctly. | 

Q. In that framework of information, did the term "professional 
branch" have any connotation with respect to less or more SBE than 
an ordinary Communist party activity? 
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MR. RAND: Objection, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: Well, professional men have to be guarded more 
than labor men, and therefore I should think it would carry a greater 
degree of clandestine connotation. 

128 BY MR. HITZ: 

Q. Now, will you continue with what further information you had and 
discussed? A. That's the gravemen of it. I'm sure there must have 
been other evidence, but evidence as I have just stated it was sufficient 
in view of the hearings that the subcommittee was conducting and in view 
of the interest that was shown, that that would warrant the issuance of 
a subpoena. 

MR. RAND: I make a motion to strike that, Your Honor. It is not 
responsive and further more the witness has not been qualified to state 
what is sufficient for the issuance of the subpoena by Senator Eastland, 
who he has testified had the sole authority to issue. 

THE COURT: Motion overruled. 

BY MR. HITZ: 

Q. Did you state to Senator Eastland that you felt the information 
you were discussing was sufficient to warrant a subpoena? A. I did. 

Q. Have you told us all that you can recall that you told Senator 
Eastland at this time on this subject? A. I believe so. 

@. And more specifically I would like to ask you several question 

129 _—on that. 

Did you tell Senator Eastland anything with reference to informa- 
tion to the effect that Mr. Liveright had made contributions to the 
Communist Party? A. I can't recall whether I had told Senator Eastland 
that at the time of the issuance of the subpoena or not. 

THE COURT: What are you talking about, monetary contributions ? 

MR. HITZ: I will limit that to monetary contributions at the mo- 
ment. 
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THE WITNESS: I cannot recall whether as a matter of fact I told 
Senator Eastland that. I gave him the gravemen of these things; the im- 
port, the specific nature, the substantial fact, the details I often left to 
the hearing itself. | 

BY MR. HITZ: | 

Q. Isee. Do you recall whether or not you stated to Senator East- 
land that you were possessed of information to the effect that Mr. 
Liveright had made an effort to rent a post office box under the name of 
Westchester County Committee for the Rosenbergs? A. My answer is 
the same as to the previous question. I don't recall whether or not I 
specifically told him that at the time of the issuance of the subpoena. I 
do recall the evidence, but I don’t remember whether I told him that or 

130 not at the time of the issuance of the subpoena. | 

Q. All right, sir. | 

Do you recall whether or not you told Senator Eastland at this time 
anything with reference to efforts by Communists or Communist Party 
members to collect funds for their purposes under the name of certain 
programs or committees, and to funnel some or all of those funds else- 
where for Communist party activities other than the funds raised? 

A. If Imay, same answer. 

Q. And did a subpoena for one Herman Liveright issue? A. it was. 

Q. Over the signature of Senator Eastland? A. Yes. 

THE COURT: Let me ask you this, Judge Morris, did you consider 
the sources of the information that you gave Senator Eastland as being 
reliable? 

THE WITNESS: Yes, very good. 

THE COURT: Had you found them reliable in the past? 

THE WITNESS: Very much so. 

BY MR. HITZ: 

Q. Judge Morris, your committee, or the subcommittee at that time 

had a rule, did it not, being Rule No. 1, that no major investigation shall 
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be initiated without approval of a majority of the subcommittee? 
131 A. That's right, sir. 

Q. However, preliminary inquiries may be initiated by the sub- 
committee staff with the approval of the Chairman of the subcommittee. 

Giving counsel an opportunity to object if he cares to, will you tell 
us what, if anything, was done, to your knowledge, to comply with that 
rule in regard to the hearing at which Mr. Liveright was called? 

MR. RAND: I will object, Your Honor, on the ground that if there 
was such approval, as I understand the rules of the subcommittee, it 
would have been embodied in a written minute, and the written minute, 
therefore, would be the best evidence available here. 

THE COURT: I will overrule the objection and see what he has to 
say, subject to striking it later if it is not proper. 

THE WITNESS: The authority of the committee to hold hearings 
was set forth fully in the enabling resolution of 1950. 

BY MR. HITZ: 

Q. Would you give us the number? It's a well known number, I 
think. A. Was it 366? 

132 THE COURT: S. Res. 366. 

THE WITNESS: Three sixty-six. At the beginning -- when I re- 
sumed my work as counsel, we had a re-expression or re-definition of 
the role of the subcommittee; in other words, we were then beginning a 
new series of hearings under a new, you might say under a new staff 
management, and we had a re-expression of the fundamental purposes 
of the work of the subcommittee, and this was submitted to the whole 
committee and approved by the whole -- subcommittee, rather, possi- 
bly the whole committee -- and it was clearly set forth at some time 
earlier than this particular hearing. I think it was probably in February 
of that year. I resumed on the 1st of February, and shortly after the 1st 
of February we had a new re-expression, re-definition of the underlying 
authority of the subcommittee, and it was that which was read to Mr. 
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Liveright at the beginning of this hearing. 

THE COURT: Now, is this S. Res. 174 and the Senate caus that 
accompanied; is that what you are talking about? 

THE WITNESS: No, sir. Your Honor, I think 174 was simply a 
money resolution, as I recall it. We had a statement of purpose which 
had been approved by the subcommittee in February of 19 56, which 
statement put a frame, or put a framework around the series of hearings 
that were being commenced,and it was this framework that had been ap- 

133 proved by the full subcommittee before the hearings were under- 
taken. It wasn't different from the enabling resolution, but it was a new 
expression, a modernized version of the scope of the hearings. 

THE COURT: Well, what was it in? | 

THE WITNESS: It was a statement by the subcommittee launching 
a new series of hearings, Your Honor. 

THE COURT: Well, did it have some written for or printed form? 

THE WITNESS: Well, it was read by the Chairman of the committee 
at the eer of one of the hearings in the month of February. 

R. RAND: Your Honor, I move to strike this entire line of testi- 
mony on the ground that it is not the best evidence, that the best evi- 
dence would be the very statement about which the witness has testified. 

BY MR. HITZ: 

Q. Were you present when that action was taken? | 
MR. RAND: My motion is pending, Ibelieve, Your Honor. | 
THE COURT: Overruled, and we will further go into it subj ect to 
a motion to strike later if we do not find the statement that he is re- 
ferring to somewhere. 
134 THE WITNESS: Well, I have it before me, Your Honor. I have it 


at least when it was read to the witness in this case. 
* * * * 
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136 BY MR. HITZ: 

Q. Now, Judge Morris, let me ask you: Were you present when, in 
1956, as I believe 'you have stated -- and if Iam wrong on the date now, 
correct me -- were you present when the committee reformulated a 
framework in which its activities and investigations under the basic 
resolution would be carried on? A. Yes, I participated in the reformu- 
lation. 

Q. Am I correct in my question stating that it was in 1956? A. That's 
right, sir. 

* * * * * 

138 Q. Now, my present question, which I was eadeavoring to formulate 
is: Is this statement, Judge Morris, which you stated you were reading 
as a re-statement of something the chairman had said before -- is that 
statement all or a part of the reformulation that you have already alluded 
to? A. It looks like the whole thing to me. 

MR. RAND: Looks like what? 

THE WITNESS: It looks like the whole thing to me. It was all on 

_one page, as I recall it, and it was all on one page and this is just about 
the length of it. 
BY MR. HITZ: 

Q. All right, sir. Now, have you told us all that you can recall con- 
cerning compliance with Rule 1, that no major investigation shall be 
initiated without approval of a majority of the subcommittee? A. That's 
right. 

THE COURT: What type of major investigation cannot be started 

139 without the approval of the majority of the subcommittee? The 
authority of the subcommittee is "the administration, operation and en- 
forcement of the Internal Security Act of 1950; the administration, op- 
eration and enforcement of other laws relating to espionage, sabotage, 
and the protection of the internal security of the United States; and the 
extent, nature and effects of subversive activities in the United States, 
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its Territories and possesion, including, but not limited to, espionage, 
sabotage, and infiltration by persons who are or may be under the dom - 
ination of the foreign government or organizations controlling the world 
Communist movement or any other movement seeking to overthrow the 
Government of the United States by force and violence." 

Now, can't they do that without special approval of the subcommittee? 

THE WITNESS: Oh, yes, Rule 1 was a self-imposed Euuikation that 
the subcommittee put on itself. 

THE COURT: What did it limit itto? This is what it was ners 
to be investigating. Now, what kind of an investigation, you go out and 
investigate interstate commerce rates and telephones or something? 

THE WITNESS: Well, for instance, in 1951, it had a major in- 
vestigation into the Insitute of Pacific Relations which took about |two 

140 years. At that time, it is my recollection, that the subcommittee 
got together and made the decision that they would go into this because 
it involved the activities of the State Department of the United States. I 
think, Your Honor, Rule 1 was calculated to be an assurance to the mem- 
bers on the committee that they at all times would know the general na- 
ture of the more important efforts on the part of the subcommittee to 
trace Soviet activity in the United States. I think it was a sae 
limitation on its own work. 

THE COURT: But I don't understand the extent of the limitation. 

THE WITNESS: Well, if, for instance, the committee were going to 
undertake a thorough investigation of Communism in the State Depart- 
ment, I think such an investigation would be taken up with the full sub - 

committee and approved by the subcommittee in connection with a re- 
definition of the authority it already had. | 

THE COURT: Suppose it were going to investigate one person who 
was a Communist in the State Department. Would that take a eS 
approval under this thing? 

THE WITNESS: It might if the person were very high in government 
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I think it is an assurance to the Senators themselves that at all times 
the Senators generally know the major direction of the work of the sub- 

141 committee. In other words, if, for instance -- obviously this is 
purely supposition -- suppose there was going to be an investigation into 
the activities of someone as high as the Vice President of the United 
States. Well, certainly this would call for a rule on the part of the sub- 
committee that it was going into such an investigation. The authority 
would not be lacking. The committee has the authority and has limitless 
authority as I read 366, but for purposes of procedure, for purposes of 
bringing about the most effective cooperation within the committee, if a 
new investigation of a extraordinary nature is to be launched, it is 
generally -- it is the rule of the committee to let all members know 
about it and agree. 

THE COURT: This matter that is set forth on page 497, does that 
require a special approval by the majority? 

THE WITNESS: No, sir,it did not, but I tell you the reason they did 
that. Ihad started as chief counsel, resumed my work as chief counsel. 
There was 2 new session of the Congress coming up, and the subcommit- 
tee wanted the assurance of what now we could expect from this new 
counsel and staff, and we had a re-definition and a refinement of what 
the committee had been doing, and this put the whole thing in scope. 

THE COURT: All right. Go ahead, Mr. Hitz. 

142 BY MR. HITZ: 

Q. Judge Morris, would it be accurate to say that -- by the way, did 
you have anything to do with the drafting or the approval of Rule 1? 

A. Idon't believe so. I think that was approved while I was a judge in 
New York City. 

Q. But you were acquainted, were you, with the interpretation and 
the practice with regard to Rule 1 in the subcommittee? A. Well, my 
recollection is I ran right into it when I resumed my position as counsel, 
and we had this restatement and it was a confidence producing thing as 
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much as anything else, and we had a restatement of the purpose of the 
hearings as they were coming up in the subsequent year. | 

Q. Isee. Now, my question has certain technical qualities to it 
and has a definite purpose. My question is: Were you familiar with the 
ea ae and the practice with regard to Rule -- 

R. RAND: At what time, Your Honor? 
BY MR. HITZ: 

Q. At the time embraced in 1956, and particularly when and befor e 
Mr. Liveright testified? A. Well, the framework of my testimony is I 
must have, because I apparently had complied with it. 

143 @Q. And are you prepared to say that you were familiar with the 
interpretation and the practice with regard to the rule? A. Yes. 

Q. In view of that, and in view of your testimony in answer to Judge 
Hart's questions, would it be accurate and fair, or inaccurate and unfair 
to say thaf the rule, according to what you believe it to have been, and its 
purpose and the practice surrounding it, was one to attempt avoids run- 
ae investigations ? 

R. RAND: Your Honor, I object. It is completely irrelevant to 
this os ane 

THE COURT: I will permit him to answer. Go ahead. | 

THE WITNESS: No, I don't think it was as strong as that. Runaway 
investigations, this committee had never even been associated with such 
a possibility. I think it's an overstatement, too, to avoid a committee 
getting into an area that wouldn't have the thorough approval of all the 
senators involved. 

BY MR. HITZ: 

Q. Isee. Thank you, sir. 

Will you state, please, who Ethel and Julius Rosenberg were? 

MR. RAND: Objection, Your Honor. I think the Court can take ju- 

144 + dicial notice that Ethel and Julius Rosenberg were defendants in a 
criminal prosecution in New York, who ultimately were convicted and 
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sentenced to death, but if Mr. Morris is going to state who they were, 
so broad a question I think requires some prior inquiries to his qualifi- 
cations. 

THE COURT: Can't we take judicial notice of the fact that they were 
convicted traitors of the United States? 

MR. HITZ: I didn't think we could, but if you are willing to do it, 
it is in the record. 

THE COURT: Counsel has asked me to and I do. 

MR. HITZ: Ithink so. I think he has been very helpful indeed, and 
I hope he will continue to be. 

MR. RAND: I do my best, sir. 

MR. HITZ: Thank you. 

Will Your Honor indulge me a moment. I think Iam very nearly to 
the end and I can possibly conclude in a moment. 

(Short pause in the proceedings) 

BY MR. HITZ: 
Q. Judge Morris, I would like to read to you a sentence from the 
opening statement of the chairman here as it is contained on page 6 of 
" Government's 7, and you have it on page 497 of Government 11. Iam 
going to read the second sentence in the first paragraph in order to 
formulate a question, and this is part of my question. I am quoting: 
"We shall study the structural revisions that the Communists 
have made in their network in order to avoid detection, and en- 
deavor to trace the movement of individual agents through these 
changing structures.” 

End of quotation. Continuing with my question: Did you have and 
discuss with Senator Eastland, prior to the issuance of the subpoena, 
any information with respect to that facet of this statement of subject 
matter? 

MR. RAND: As it applied to Mr. Liveright, Your Honor? 

THE COURT: You are talking about the subpoena to Mr. Liveright ? 
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MR. HITZ: I am talking about the time of the conference concern- 
ing the subpoena, prospective subpoena, to Mr. Liveright. : 

THE COURT: All right. 

BY MR. HITZ: | 

Q. Now, do you understand my question, or shall I reframe it? 

A. I think I understand what you mean, Mr. Hitz. If you will recall the 
testimony that I gave here today about the import of my conversation 

with Senator Eastland, you will find that inherent in that is the idea that 
here was an instance of Communist activity that did complitize the pur- 
pose of avoiding detection, the structural changes, and you will find that 

146 interwoven in the information that I imparted to Senator Eastland. 

Q. And to which you have already testified? A. Yes. That was the 
fabric of the information that I had imparted to the Senator. | 

* * * * x | 

159 THE COURT: I will strike the subpoenas, paragraph 1 and 2 of 
Appendix A attached to the subpoena. I will quash 3, 4 and 5, except as 
I have indicated, If there are any minutes or resolutions of the sub- 
committee that carry the language or substantially the language that 
appears at the bottom of page 6 and the top of page 7 of Exhibit 7, that 
should be produced, or a statement that there are no such. | 

* * * * * 

160 MR. RAND: Excuse me, Your Honor. I need not, I take it, take ex- 
ception to Your Honor's ruling with respect to this, but may the record 
at least note my exception? 

* * * * * 

161 THE COURT: All right. Did you get what we are looking for? 

MR. HITZ: Yes, sir. 

I can state to the Court that I was advised by a responsible em- 
ployee of the staff who obtained the folder, or minute book, that for the 
year 1956 the first minute of any sort on any subject is on March 23, 
1956, and it is on a different subject, that there are no resolutions which 
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deal with the creation or the promulgation of the statement that has been 
referred to here. There is, however, in line with what I said I would 
get, a documentation of it, and I have that documentation. I would like to 
put this into perspective before I submit to the Court this documentation. 
In fact, it may be that until Mr. Rand wants to use it, that it wouldn't be 
appropriate to do it here anyway, but the fact is that this statement which 
we have found in Government's 7 on page 6 and 7, and in Government 11 
on page 497, and where in each instance it is stated that the statement to 
be read will be restated, we are able now to produce, when Mr. Rand 
wants it, a documentation of the existence of that statement in another 
form, typewritten and bearing a signature under it, in ink, "OK;" and 
"J.0.E." is written in all script caps, and I am advised and will concede 
to Mr. Rand when the time comes, that is Joseph O. Eastland: So I have 
complied in that fashion and will give to Mr. Rand everything that we can 
find having to do with the minutes, resolutions or other documentation of 
the existence of that document. 

* ‘ x * * * 
THE COURT: Have you seen this, Judge Morris? 
THE WIINESS: Yes, sir. 
* * * * * 
163 THE COCR You may mark the photostat or whatever the copy is. 


(Statement prepared by Mr. Morris 

for Senator Eastland, bearing Senator 
Eastland's initials, was marked 
beac Exhibit 12, for identifica- 
tion. 


Now, let's see the original. Hand me the original of Government's 
Exhibit 12, for identification. 

(The original was handed to the Court.) 

What can you tell us about that? 

THE WITNESS: This is the statement that has been referred to as 
the statement of Senator Eastland. It was prepared by me at his direc- 
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tion after he had told the Senators on the subcommittee that this would 
be the nature and this would bear the emphasis of the series of hearings 
that would be forthcoming. He gave me his ideas and asked me to draw 
it up, and I presented it to him and it bears his initials "OK, J.O.E.' 

THE COURT: Now, that does not have the year on it. I believe that 

164 was what, February 6th? 

THE WITNESS: That would be in the first week of February 1956. 

MR. HITZ: February 8th, Your Honor. 

THE COURT: Eighth? 

MR. HITZ: Yes. 

THE COURT: That was in 1956. All right, now suppose you give 
counsel this copy that you have. Incidentally, are those Senator East- 
land's initials on there? 

THE WITNESS: That's James O. Eastland, and I recognize that as 
his initials. 


MR. RAND: May I examine this ? 


THE COURT: Yes, you may examine it. 

THE WITNESS: I haven't seen the initials in some time, judge, but 
I remember them because they turned up all the time. 

(The defense counsel examined the exhibit.) 

THE COURT: There has been mentioned a hearing in SEE Do 
we have a copy of those? 

MR. HITZ: Wedo. Your Honor, I have got it in a bound volume. 

THE COURT: Let me see it while counsel is examining. 

MR. HITZ: Yes, and if I can point something out, it might facilitate 

165 this. Part 1 is obviously at the front end of this, but Part 11, which 

is the part we are interested in in this form is found in here and it goes 
through part 16, and this same statement was read at the commencement 
of the Part 1 hearing. 

(The volume was handed to the Court.) 

I should say at the commencement of the hearings in Part 1. 
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THE COURT: I take it you have no other copies of this ? 

MR. HITZ: I have two mechanical copies and the original. 

THE COURT: No, I mean of the book you handed. 

MR. HITZ: Ido not, Your Honor. 

THE COURT: Well, in order to get the record straight, you have 
handed me a bound book "Hearings Before The Committee On the 
Judiciary, Scope of Soviet Activities In The United States, Volume 1, Part 
1 through 16, 84th Congress, Second Session," and apparently the first 
meeting was held Wednesday, February the 8th, 1956 at 11:00 a.m. in 
Room 424, with Senator Welker presiding, and it appears on page 2, the 
following: 

"Mr. Morris. Mr. Chairman, this witness is being presented to 


the committee as a competent witness to testify in connection with 
the series of hearings that Senator Eastland announced would com- 
mence today. I wonder if you, Senator, would read Senator East- 


land's opening statement of these hearings." 

The witness, by the way was one Yuri Rastvorov -- Y-U-R-I 
R-A-S-T-V-O-R-O-V. Whereupon Senator Welker read a statement 
which is apparently identical with -- no, it isn't identical. 

THE WITNESS: You will notice -- may I say something, Judge -- I 
looked at that very carefully and there is a change in the structure of 
one sentence there. 

THE COURT: That is the initial sentence? 

THE WITNESS: No, toward the bottom. 

THE COURT: Well, there is also a change in the initial one. 

THE WITNESS: Yes, the preface. 

THE COURT: In any event, it reads as follows: 

"The Internal Security Subcommittee is beginning a series of 
hearings on the scope of the Soviet activity in the United States. 

We shall try to determine to what extent Soviet power operates 

through the Communist Party here and to what extent other organ- 
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izations have been devised to effectuate its purposes. We shall 
study the structural revisions that the Communists have made in 
their network in order to avoid detection, and endeavor to trace 
the movement of individual agents through these changing struc- 
tures. 
"Under consideration during these hearings will be the ac- 
tivities of Soviet agents and agencies registered with the Depart- 
ment of Justice and such other agents or agencies now now reg- 
istered whose activities may warrant legislative action. We shall 
endeavor to determine to what extent this Soviet activity here is 
calculated to contribute to Soviet expansion abroad and to what ex- 
tent it is working to undermine the structure and composition of 
our own Government here. As the facts bearing on these issues 
are gathered in the public record of this Subcommittee, we shall 
be able to make recommendations or determinations as to whether 
the Internal Security Act of 1950 and other existing laws should 
be repealed, amended or revised or new laws enacted. This is the 
first hearing of this series." | 
* * * 
170 BY MR. HITZ: 

Q. Were you advised by the lady who found this document and who 
supplied us with it and its copies, whose name is Miss Fox, over the 
telephone where it was that she found this document which we will call 
the statement signed "J.O.E." A. She said she found it in the Eieriehe 
file. 

MR. HITZ: Your Honor, Judge Morris just testified that Miss Fox 
of the committee staff stated to him on the phone that she found this orig- 
inal statement, signed "J.O.E." in the Liveright file. 

THE COURT: That is Exhibit 12? 

MR. HITZ: It is. 

THE COURT: All right. 


* * 
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177 MR. RAND: May I, before I examine the witness, Your Honor, 
again urge the Court -- I apologize to the Court for raising it once 
more -- but to reconsider its ruling with respect to Item 1 of the sub- 
poena duces tecum in view of the statement here made by Mr. Morris 
in response to a question by Mr. Hitz that this document, Government's 
Exhibit -- I think it was 12 -- was found in a file designated the Liver- 
ight File. I think we, on the defense, are entitled to look at the Liveright 
file, to concede what information, if any, other than this one document 
is in that file so we may use it in connection with our defense. 

THE COURT: In view of the fact that I consider that testimony 

178 irrelevant and immaterial, I will not change my ruling. 

MR. RAND: I note my exception again, Your Honor, respectfully. 

CROSS EXAMINATION 
BY MR, RAND: 

Q. Mr. Morris, you are the same Robert Morris, are you not, who 
testified in a trial of a case titled United States versus Herman Liveright 
in February of 1957 in this court? A. Yes, sir. 

Q. And that case was a case brought under a previous indictment 
of Mr. Liveright with respect to the very same testimony which is 
involved on this indictment; is that correct? A. Yes, sir. 

Q. Now, have you had an opportunity, Mr. Morris, since your 
testimony in that trial to refresh your recollection by resort to any 
sources, or do you testify today of your independent recollection without 
any opportunity whatever to refresh it? A. No, Ihave had an opportunity 
to refresh but it's been inadequate. Ihad access for the first time in 
seven years, or almost eight years to these records and I arrived at the 
Senate Internal Security Subcommittee office this morning at 9:99, and I 
was interrupted four or five times by senators coming into the committee 

179 and all I was able to do was to scan it. 

Q. So this morning was the first time since 1957 -- A. Precisely. 
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Q. (Continuing) -- you had occasion to look at these records? 

A. That's right. 

Q. Did you not refresh your recollection before you appeared be- 
fore the Grand Jury in connection with this indictment? A. I didn't 
appear before the Grand Jury. To my knowledge, I don't think I did. 

Q. You did not appear before the Grand Jury? A. Idon't know. 

I cannot recall appearing before the Grand Jury, Mr. Rand. I think I 
testified once at the jury trial of Mr. Liveright. I have no other re- 
collection of appearing before the Grand Jury. 

Q. But you would recall, would you not, if you had appenre within 
the last year before a Grand Jury? A, Oh, absolutely. 

Q. And you know, as a matter of fact, you did not appear before a 
Grand Jury? A. I know I didn't, absolutely. This is the first considera- 

tion of the Liveright case in almost eight years, as far as lam concerned, 

: 180 Q. Mr. Morris, let me read what is reported to be a portion of the 
testimony transcribed, your testimony at the earlier trial in 1957, trans- 
cribed with respect to the statement to which we have been referring; 
that is, the statement first made on February 8, 1956, and then, accord- 
ing to your testimony, repeated on March 19, 1956, when Mr. Liveright 
was present before the Internal Security Subcommittee, and I will read 
this statement and ask you whether the testimony you gave at that time, 
so far as you now recall, was accurate. Iam reading from the official 
transcript of proceedings of United States against Liveright, Criminal 
No, 1212-56, beginning at page 315: "Question -- 

MR. HITZ: Just a minute please, 

MR. RAND: Sorry. 

MR. HITZ: I have it, 

MR. RAND: (Continuing) -- I myself being the questioner at os 
time: 

"Question: The testimony of Mr. Liveright here and the testi- 
mony of others whose testimony was adduced in 1956 has been printed 
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under a title designated 'Scope of Soviet Activity in the United 
States.’ Is that correct? "Answer: That is correct. 

"Question: And the title, 'Scope of Soviety Activity in the United 
States," indicates, does it not, hearings held within the framework 
of the statement made by the chairman in February of 1956, which 
is also reflected'at pages 6 and 7 of Government Exhibit No. 7? 
Answer: Which is in the framework? 

"Question: The hearings held within the field designated, for 
editorial purposes, 'Scope of Soviet Activity in the United States,’ 
were intended to be within the framework of the statement of scope 
or purposes which appears at pages 6 and 7 of Government Exhibit 
No. 7. Is that right? Answer: Precisely. 

"Question: Now, was it at your suggestion, Mr. Morris, when you 
returned to the subcommittee, that this investigation, or sub-investi- 
gation, was initiated? Answer: No. The decision was made by 
the chairman that this thing should be instituted. 

"Question: By the chairman himself? Answer: By the chair- 
man himself. He was the one who took the initiative on it. 

"Question: And was there any meeting held of the committee 
members to discuss it? Answer: Yes, there was. 

"Question: And was a vote taken with respect to this matter? 
Answer: Yes, there was. 

"Question: And on what date was that vote taken, sir? 

Answer: It was the date that this particular statement was signed 
by the chairman. 

"Question: And who was present at that meeting, sir? 


Answer: Iwas present. And the chairman spoke to the other 
members of the subcommittee, as to -- he read this thing to the 
members of the subcommittee, and got the approval of at least five 
of them before he commenced this particular thing. 
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"Question: You mean he spoke to them over the telephone, or did 
he speak to them at the time you were there? Answer: They were 
not physically in the room at the same time. In other words, he had 
the statement, and he conferred with all of them on the thing. 

"Question: Was a record made of this action? aed Other 
than the record 'I have here, no, _ 

"Question: There was no record ever kept with respect to the 
votes of these members, or their approval or disapproval of: this 
project. Is that right? Answer: That is right. You see, this was 
not a new investigation. This was just, as I say, a continuation of 
the investigation that had been going on. | 

"Question: Since 1951? Answer: 1951." | 
Is the testimony that you gave at that time, which I have just read 

to you accurate? A. I think so, and I think you will find it saueres with 
the testimony I just gave here today. 

Q. Now, let me refer again further to testimony which appears in 
the same volume of the same transcript, and it purports to be a trans- 
cription of testimony which you gave for this court on February 6th, 1957, 
in the same case, at page 323. Let us begin at page 322; 

"BY MR, RAND: | 

"Question: You and I differ, Mr. Morris. I view a Senate resolu- 
tion as effective for the session of the Senate in which it is passed, 
not the session but the Senate in which it is passed, that is, for the 
81st or 82d Congress, and so on, 

"But let me ask you again, coming back to subdivision 1 of Rules 
for Procedures, do I understand you to interpret that rule as not 
requiring a majority approval of the subcommittee for the initiation 
of this new project, as Ihave termed it? Answer: That is right. 

"Question: And no such majority was sought or obtained? 
Answer: Not for the purposes of this. If it had been, it would have 
been submitted to the minutes, 
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"THE COURT: Could have what, sir? 

"THE WITNESS: It would have been written up for the minutes, 
Your Honor. 

" Actually this was just a -- at the time the January hearings had 
evoked a great deal of interest, and there were forces in being that 
were putting great pressure on the subcommittee to discontinue the 
hearings on the Communist penetration into the field of newspapers. 

"The subcommittee, the chairman, with the approval of the maj- 
ority of the committee, issued this new framework in which the 
hearings were going to be carried on. 

"And I might point out, Mr. Rand, just by way of establishing the 
point, that in the course of this newspaper men were called. So you 
see it is the same investigation, just with a new form -- " 

Now, is that accurate? A. It's accurate and the point I want to make 
there is that when you say it's a new form, as far as the authority of the 

185 Senate to carry out this investigation, it's in existence and it's a 
continuous thing and it holds over from session to session, At the same 
time, for the benefit of the witness, primarily for the benefit of the 
witnesses, primarily for editorial purposes, the particular aspect of the 
authority which is going to be accentuated in the instant hearing and in 
the subsequent hearings is brought out, accenuated and proclaimed and 
promulgated to the witness, and it's the only difference. The authority 
is enduring, it’s continuous, but with the emphasis stressed from time 
to time, and it's stressed as much for the benefit of the witness as it is 
for the editorial framework and for the sometimes political overtones 
that may be involved in the Senate hearing. 

Q. Is the scope of the subject matter being investigated always the 
same? A. Well, the broad scope is with a different correlary accen- 
tuated. In other words, if, in connection with Mr. Liveright, because we 
had in his case we wanted to bring out the aspect of the detection, the 
Communist effort to escape detection. We wanted to accentuate in his 
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case that aspect of it, so we read the new statement of the authority 
even though certainly that authority existed under 366. 

| 186 Q. Well, do you consider the statement to which we have referred, 
and which now appears, both in Government Exhibit 7 and 11, and also 
the prestine form, as it were, in Government Exhibit 12 -- do you: con- 
sider that statement a statement of authority or a statement of the sub- 
ject under investigation? A. Well, it's both actually. Actually it's a 
restatement and you have to state and restate authority. Sometimes if 
you bring the same thing out all over again, it may not serve any added 
purpose, but when you cite and you restate it, and you re- -define the 
broad scope of the authority and then for the benefit of the witness and 
others you also accentuate a particular correlary that you are going to 
pursue, well, it therefore serves a double purpose. To answer your 
question, it is at once a re-definition of the broad authority with the 
accentuation on that particular part of the hearings that are forthcoming. 

Q. Does the statement to which we have referred, in your opinion, 
have a more limited scope than the authority stated in the three para- 
graphs of Senate Resolution 366? A. Oh, for the benefit of the witness, 
definitely. 

Q. Itdoes? A. Yes. 

Q. So that it is more limited than Senate Resolution 366, A. No, 

187 what it does, it draws out from the broad grant of authority that one 
particular aspect or correlary, as I have stated, which relates to this 
particular witness and for his benefit sets it forth so that he will under- 
stand what particular aspect of the broad authority has brought the 
committee to bring before it. 

Q. But at that time it was designed, and you now view it as express- 
ing a more limited scope than do the paragraphs of Senate Resolution 
366? A. Well, it accentuates a limited scope, yes, although it doesn't 
deny or detract in any way from the broad authority, and I can tell you 
precisely the background, The Senators -- well, you have refreshed my 


110 Excerpts From Transcript of Proceedings 


recollection with that testimony about the newspaper hearings -- the 
senators, knowing that, and knowing what an unpopular area that was, 
asked my opinion as to how we should begin this next series of hearings, 
and I said the emphasis should be on the Soviet aspect of it, and you will 
notice that the first witness we called was a Soviet defector, and then 
followed some past newspapermen and then we gradually got into the 
communications channel, but by stressing the Soviet aspect of it, and 
then under Soviet the Communist Party, whe ther it was formal or in- 
formal and how it operated within that, we were accentuating the very 
point that 'm making, you see, and you have refreshed my recollection. 

188 This is precisely what we wanted to do, and rather than talk about 
the international Communist movement or something else, this precise 
thing; this is precisely what it did do, Mr.Rand. You've refreshed my 
recollection. 

Q. When you called the Soviet defector, Mr. -- A. Rostvorov. 

Q. (Continuing) -- Rostovorov -- were you investigating into the 
same subject matter as when you called Mr. Liveright? A. Yes. 

Q. And when you called the people from Tass, were you investiga- 
ting, and by you I mean the subcommittee engaged in an investigation 
under the same subject matter as they were engaged in when they inquired 
of Mr. Liveright? A. Yes, precisely with different manifestiations. You 
see, it takes different forms. You have it from a Soviet official in a 
diplomatic capacity; you have it from Tass newspaper agency, and you 
have it from the Communist Party acting through its agents and instru- 
mentalities here in the United States. That is precisely what we did. 

Q. What do we have when you say we have it? What do we have? 
A. Threads and strands of Soviet activity in the United States and its 
influence on the expansion of Communism around the world and its 

189 undermining of the social and governmental structure here in the 
United States. 
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_Q. Well, were you then not engaged in the very same subject « of 
investigation when you investigated the newspapermen? A. Well, yes. 

Q. And indeed were you not then engaged in the -- by you, I mean 
the subcommittee -- engaged in the very same investigation in all of 
the investigations which it undertook? A. Yes. 

Q. So that the subject matter of investigation which controlled the 
inquiry of Mr. Liveright on March 19th, 1956, was the same subject 
matter of investigation as controlled all of the investigations in which 
the Internal Security Subcommittee had engaged since 1951? A. Yes, 
with the particular emphasis that was raised to Mr. Liveright expressly 
set forth for his benefit to understand and comprehend. 

Q. Now, you did not at any time attend a meeting at which other 
members of the subcommittee joined Senator Eastland physically ‘in 
considering the statement which has here been marked Plaintiff's 
Exhibit -- 'm sorry, Government's Exhibit 12 -- did you, sir? A. My 
recollection is blank on that. Ido remember distinctly Senator Eastland 

talking with other senators about this thing and just in the frame- 
work that I told you. I remember Senator Eastland sitting in his room. 
I have the recollection that may bé a couple, one or two of the other 
senators were with him, Maybe they then got on the phone and talked 
with others. This is my best recollection. I know that he said that he 
had the approval of every senator on the committee to go ahead. Now, 
whether they all sat in at a meeting I would doubt. I think some of them 
were together, to my best recollection, At any rate, Senator see 
assured me they all liked the framework and this was it. 

Q. And you were relying on Senator Eastland's statement. You had 
no personal knowledge of whether the majority approved? A. I'm sure 
that if everyone didn't approve it, we would have heard within a week, 
within a day. 

Q. But you have no wal knowledge as to whether a majority 
of the members of the Internal Security Subcommittee approved the 


112 Excerpts From Transcript of Proceedings 
(I —— 


initiation of the series of hearings reflected in Government Exhibit 12? 
A. I think my testimony is to the effect that if -- I told you what I know, 
and I also know that seeing the senators every day and not one of them 
ever said anything to the contrary is good testimony to the effect that 
they did approve and that I had knowledge of it. 

191 Q. Let me put the question again: Did you have personal knowledge 
that a majority of the members of the subcommittee approved the initia- 
tion of this series of hearings? A. Yes, as I testified. 

Q. And that knowledge, as you testified, came first from what 
Senator Eastland told you, and second from an inference you draw by 
reason of the fact that none of the other senators objected to the initia- 
tion and continuance of these hearings? A. The best evidence I know -- 
it's the best way of expressing approval that I know. 

Q. Well, would it not be possible, Mr. Morris, for someone to have 
better evidence if he had actually observed the senator approving by a 
signature, or if he had spoken to each one of the senators constituting 
the majority? A, It's a question of degree, Mr. Rand. 

Q. But you did not -- A, I've given you my evidence. I've given 
you the evidence to the best of my ability why I know the majority of 
the senators did actually, as a matter of fact, approve. I was seeing 
these senators every day, Mr. Rand, and we were talking about these 
things every day. 

192 Q. Mr. Morris, did you discuss the summoning of Mr. Liveright 
to the March 19, 1956, hearing with any senator other than Senator 
Eastland? A. Well, the fact that Senator Welker was present certainly 
indicated that he had been apprised of the thing. 

Q. When was Senator Welker present, sir? A. Oh, no, Senator 
Welker was at the first hearing, wasn't he? 

Q. The fact is that Senator Welker was not present at the March 19, 
1956? A. No, no, you are right; Senator Welker was at the first hearing 
which we brought up here. I don't recall exactly how many I spoke with. 
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The practice then would be, there was the ranking Republican, William 
Jenner. Senator Eastland tried to have it bipartisan. Ordinarily before 
a witness came up, we spoke to both senators, the senior Democrat and 
the senior Republican. Either I then went on to speak to other senators 
or they themselves spoke to the other senators on the committee. To 
my recollection I would say that I certainly spoke with Senator J ener, 
As to how many of the others, particularly, I don't know. 

Q. What information did you have as to the time and place when and 
where Mr. Liveright had reportedly been a member of the Communist 
» 193 Party? A. Well, the information that Thad, the evidence that Thad, 
I guess in this case, was to the effect that he was, at the time that I 
received the information, a member of the Communist Party. 

Q. And you received the information shortly before the issuance of 
the subpoena? A, That's right. 

Q. You refer to this as evidence? A, Yes. 

Q. How do you distinguish between information and evidence? 
A. Well, in this case there was a witness available who might, if nec- 
essary, have been subpoenaed to support the conclusion. 

Q. Was this the witness from whom you received the information? 


A. No. 
Q. And what was that witness’ name, sir? 


MR, HITZ: I object. 
MR. RAND: Your Honor, we are entitled to inquire. This is not the 


informant; this is a third party about whom Mr. Morris is -- 
194 THE WITNESS: Well, I will answer your question. 

THE COURT: Wait just a minute. If this witness has not peen 
brought out into the open in connection with this matter, I will sustain 
the objection, 

Has the witness ever been brought out in the open? 

MR. HITZ: I wonder if I could be heard on that, Your Honor? 


THE COURT: Yes. 
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MR. HITZ: It is irrelevant and immaterial, I think, to the direct 
testimony which is what he told the chairman, and the truth or the 
accuracy of what he told the chairman is not at issue any more than is 
the truth and accuracy of an affidavit upon which a search warrant is 
issued. The search warrant affidavit speaks for itself, and the person 
making the affidavit not only need not be disclosed, but there cannot be 
any efforts made to go behind that. Certainly the reason to call a 
witness before a Congressional committee certainly should not be tested 
by any means that are more stringent than those applied to a warrant to 
go into someone's home or to make an arrest. 

MR. RAND: Your Honor, I agree that the truth of what Mr. Morris 
may have been told is not in issue here, but the truth of Mr. Morris is, 
that whether he actually was told this, and with all deference to the 

195 witness sitting here, we are entitled to examine into whether he was 
told, and the best way I know to examine him is to find out, which I will 
endeavor to do -- 

THE COURT: Now, this particular witness you are talking about 

- is, he said he thought he had a witness who would go on the stand and 
say he was then a member of the Communist Party. 

MR. RAND: Or could say Mr. Liveright was. 

THE COURT: That is right. Now, that particular person did not 
give him the information, so how is it really relevant here? 

MR. RAND: Well, it certainly is relevant to determine, which I 
will ultimately attempt to do, who the informant was and ultimately 
attempt to call the so-called informant and to inquire of the informant 
whether he ever told Mr. Morris that there was such a witness, and I 
might note this is the first time that Mr. Morris has made reference to 
the existence of a so-called third witness. 

THE COURT: If we are going to get into all that falderal, then I 
will sustain the objection, 
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BY MR. RAND: 
Q. Mr. Morris, you stated that you received information from an 
informant or informants, I inquire was it one person or more per- 
sons? A, One person, 
MR. HITZ: Now, just a minute. Give me a chance to object, Judge, 
THE WITNESS: Excuse me, Mr, Hitz. 
MR. HITZ: I do object. It is irrelevant and immaterial with respect 
to what Judge Morris told the chairman. 
THE COURT: It has already been answered now. Go ahead, 
MR. RAND: Your Honor, may I make it plain, that the mere fact 
in our opinion that Judge Morris states he told the chairman that he 
had information, does not prove that Judge Morris indeed had this infor- 
mation, and I have a right to examine into the truth of the statements 
which Judge Morris has made. 
THE COURT: You asked him how many and he said one, and the 
answer stands. Now, what are we arguing about? 
MR. RAND: Iam sorry, Your Honor. 
THE COURT: Go ahead, 
BY MR. RAND: 
Q. What was the name of this informant? 
MR, HITZ: Excuse me, I object. 
THE COURT: Sustained. 
BY MR, RAND: 
Q. Was this informant a person on the payroll of the Internal 
Security Subcommittee? 
MR. HITZ: I object. 
THE COURT: Well, Ido not see any harm in answering that one. 
THE WITNESS: No. 
BY MR, RAND: 
Q. How many times, Mr. Morris, did you discuss the matter of Mr. 
Liveright with this informant? 
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MR. HITZ: Excuse me, I object to that. It is irrelevant and 
immaterial to the basis for the issuance of the subpoena which is what 
Judge Morris told the chairman. It isn't what Judge Morris, the basis 
for his information; it is what he told the chairman. It could be right or 
wrong and the chairman still had reason to call, whatever that means, 
this witness. 

THE COURT: That may be. Do you know how many times you talked, 
was it more than once? 

THE WITNESS: More than once, Judge, yes, sir. 

THE COURT: All right. 

198 BY MR, RAND: 

Q. At the last trial, Mr. Morris, you testified that you spoke to this 
informant about three times; would that be correct? A. That's about 
right. 

Q. Now, did this informant tell you that he personally knew that 
Mr. Liveright was then a member of the Communist Party, or merely 
that he knew of another person who had such knowledge? 

MR. HITZ: Excuse me, I object to that because whatever answer is 
gotten, Mr. Rand ‘is going to insist on that person being called and then 
we are going to get into confidentiality. 

THE COURT: Iam not going to call that person. Iam not going 
to get his name, but I will permit him to answer that question, 

THE WITNESS: Will you repeat the question, Mr. Rand? 

MR. RAND: Mr. Reporter, will you please read the question. 

(The reporter then read the pending question.) 

THE WITNESS: He knew from the other person's knowledge. 

BY MR. RAND: 
Q. Now, what information did the informant state he had as to the 
199 location in which Mr. Liveright held membership in the Communist 
Party? 
MR. HITZ: I object. 
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MR. RAND: If Your Honor wishes to hear argument I am prepared 
to do so, but I don't want to burden the Court. 

THE COURT: What you are now trying to do is to pin it down, I 
suppose, to some particular person, that maybe you or your client will 
know who it is. 

MR. RAND: No, Your Honor, that is not what I was attempting to do. 
Let me make myself clear, because I have been accused of attempting 
to do that by Mr. Hitz before this, but that is not what -- 

MR. HITZ: I'm not accusing you of that now. 

THE COURT: Wait. Mr. Hitz hasn't accused you of anything; I 
told you it looked to me that is what you were leading up to. ! 

MR. RAND: Let me explain our position, Your Honor. Our position 
is twofold: first, that we believe that in order effectively to cross- 
examine this witness we are entitled to examine into the truth of what 
Mr. Morris testified under oath. The only way I know to examine into 
the truth of what he testifies under oath is to examine into the statements 
he has made. When he says an informant told him certain things, I can 
examine into the details of that in an effort to demonstrate, if I can, 

200 either by cross-examination or ultimately by other objective evid- 
ence that Mr. Morris is in fact not telling the truth. Now, second, we 
are entitled to show, we believe if we can, as part of our defense in this 
case, that the information which Mr. Morris says he received from this 
nameless informant was information of such minuscule value, of such 
minuscule significance, that it could not have served, were Senator 
Eastland a reasonable man, to have justified the invasion of the first 
amendment rights which the subpoenaing of Mr. Liveright and the, 
attempted compulsion of his testimony involved. Those are the only two 
things I want to demonstrate here, and I know of no way to demonstrate 
them other than by this searching cross-examination. 

THE COURT: You are gradually getting to a point, whether that 


is your purpose or not, where you are trying to narrow this thing down 
to where possibly you all can pick out one person, it seems to me, 
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MR. RAND: I frankly don't know that any such person exists, and 
in all frankness I doubt that he exists, and I want to examine into it. 

THE COURT: Do you suppose that they just pulled this out of the 
air? Is that your idea? 

201 MR. RAND:' If Your Honor wants my experience in these matters, 
it has not been unknown that these things are pulled out of the air. Your 
Honor may recall the recent case tried here of a gentleman by the name 
of Shelton, and a subpoena issued for a Willard Shelton and a process 
server, when he reaches New York, changes the name Willard to Robert 
because he finds at the New York Times they have no Willard but they 
have a Robert, and then ultimately on trial Mr. Sourwine, of this very 
subcommittee, testified that, oh, they knew about a Robert because he 
had such a letter. Then comes the second trial just recently before 
Judge Walsh, and Mr. Sourwine testifies under oath that while this 
matter was pending before the Court of Appeals he destroyed that letter, 
a letter which was never disclosed, a letter which appears never to have 
existed so far as we know, so I say to this Court advisedly, that exper- 
ience has demonstrated that from time to time persons may be called 
not for justifiable reason but for completely unjustifiable reasons. Mr. 
Liveright may have been summoned because he happens to have been a 
director of WDSU, which in 1956 was putting on programs favoring inte- 
gration in New Orleans, and Senator Eastland, as this Court may take 
judicial notice, has at all times been interested over the years in the 
civil rights struggle. That may have been the reason Mr. Liveright was 

202 called. 

Now, I cannot prove that because I am not permitted to examine into 
the motives of Senator Eastland nor the motives of Mr. Morris, and I 
don't intend to, but I certainly should have a right to demonstrate into 
the credibility of Mr. Morris, as he sits here, and I say that without 
any contempt, and I say it with all deference to Mr. Morris and without 
any suggestion that Mr. Morris is lying, but I am entitled to examine, 
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and if Mr. Morris, who is a lawyer, were on my side of the table, he 
would likewise be engaged in the same -- 

THE COURT: I will sustain the objection to the last question Go 
ahead. 

MR. RAND: May the reporter read the last question? 

THE COURT: In general effect it was what Communist group did they 
say he was a member of, or in what location, 

BY MR, RAND: 

Q. Mr. Morris, you testified that this informant stated to you that 
Mr, Liveright was sent by Communist officials from New York to the 
south, 


Did the informant tell you that he knew this of his own personal 
knowledge, or rather than he had acquired this information from others? 
203 MR. HITZ: Excuse me, I object to that, for the same reason, it is 
irrelevant and immaterial to the testimony of Mr. Morris that he said 


so and so to the chairman. 

THE COURT: Overruled. 

THE WITNESS: I have, I think, already testified that my informant 
knew this primarily from the information given to him by another infor- 
mant, 

BY MR. RAND: 

Q. From information which he told you had been given to him by 
someone else? A, That's the framework. 

Q. You did not know that someone else had given it to him; he 
merely told you; is that correct? 

MR. HITZ: I object to that. 

THE COURT: That is what he said. 

BY MR. RAND: 

Q. Now, Mr. Morris, before Mr. Liveright was subpoenaed did you 
make any further investigation with respect to this statement that Mr. 
Liveright had been sent south by Communist officials from New York? 
A. Yes. 
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Q. And what further investigation did you make, sir? A. Well, 

the research director, I know, undertook an extensive investigation to 

204 bring all the supporting evidence together. I think he did put into 
the record evidence that, I think that the man had either signed a 
Communist Party petition or an American Labor Party petition, which 
was controlled by the Communists, and other evidence such as appears 
in the record and which I have forgotten. In other words, a lot of con- 
firmatory evidence was produced by the investigative staff of the com- 
mittee and confirmed the information that I had received. 

Q. Well, let me ask you -- I'm sorry -- not with reference to Mr. 
Liveright'’s Communist Party membership or non-membership, but with 
reference to this aspect of his being sent south, do you know whether you 
or anyone on your staff, or on the subcommittee staff made any further 
investigation with respect to the reasons for Mr. Liveright's trip south 
from New York. 

MR. HITZ: Excuse me, I object to that on the same ground, Your 
Honor. He is going to get into an area of confidentiality. We have not 
asserted that yet, but we are going to have to assert confidentiality. 

THE COURT: I will sustain the objection. Furthermore, I have not 
heard one question that you have asked this witness so far that has the 
slightest relevance to the reasons Mr. Liveright gave for not answering 

205 the questions of the committee. Not a single question has had any 


pertinency whatever. Now, Mr. Liveright, I take it, is an intelligent 


man. He, I take it, had intelligent counsel, and the two of them sat down 
together and drew a several page reason why he would refuse to answer 
questions, and you are not, so far as I can see, touching on any of those 
whatever. 

MR, RAND: Well, Your Honor, I intend, if I may in my time to get 
to that, but first Iam inquiring into the cause, if any, which this sub- 
committee had for lifting Mr. Liveright out of his private life and sub- 
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jecting him to the light of public inquiry and ultimately criminal Bro" 
secution, 

THE COURT: But he made no object to it at the time of the hearing, 

MR. RAND: That, in our opinion, Your Honor, it is not necessary 
that he make objection to it at the time of the hearing. He did object 
that this was an inquiry which invaded his privacy. 

THE COURT: Yes. 

MR. RAND: And the Supreme Court of the United States, speaking 
through Mr. Justice Harlan, in the Barenblatt case, has, I believe, made 
it plain that a Congressional investigating committee would have no right 
to indulge in a dragnet procedure, and just call people in willy-nilly for 
purposes of investigation. 

206 THE COURT: Yes. 

MR. RAND: And I am inquiring -- I am cross-examining with re- 
spect to the testimony that Mr. Morris gave as to the reasons which 
moved, so he testified, Senator Eastland to issue a subpoena directed to 
Mr. Liveright, 

THE COURT: And he has given you those reasons, and now you 
want to go in and find out what other things they -- 

MR. RAND: No, I want to find out whether those reasons were -- 
first, I attempted to find out -- unfortunately I have been hampered -- 
but I have attempted to find out whether in fact such information did 
come to -- was in Mr. Morris possession. Now, Iam attempting to 
find out whether the information which Mr. Morris had was examined 
into before they determined that they were going to subject a private 
individual to this inquiry, and in this respect Iam merely inquiring into 
whether, for example, I put another question, so that we need not argue. 

I will put a question now as to whether Mr. Morris got, or anybody on 
the staff got in touch with his employers in the south in order to examine 
whether the employers had anything to do with bringing him down south 
rather than the information Mr. Morris had gotten that Mr. BREESE 
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was sent south by Communist officials in New York. Now, it seems to 
me that any reasonable investigating body, before it determined that it 

207 was going to rely on information that a man had been sent on a 
mission by a Communist official in the north, would want to make some 
investigation as to what were the circumstances as to his going south, 
and this kind of an investigation was an easy one because they could have 
gone to WDSU, and I mean to inquire into that at this time. 

THE COURT: All right, ask about that EDSU, but I do not know that 
it would prove anything at all, 

BY MR. RAND: 

Q. Mr. Morris, did you or did anyone on the staff of the sub- 
committee inquire of the officers or of anyone in the employ of Station 
WDSU as to Mr. Liveright's coming south to accept employment there? 
A. No. We investigated and ascertained to our satisfaction that Mr. 
Liveright was indeed, had been indeed engaged in Communist activities 
in the north prior to his going south. As for his motivation in going 
south, beyond the evidence we had we thought it was impossible to deter- 
mine unless we had brought him in and asked him firsthand. This was 
one reason why he was brought in, Nobody else can testify to motivation, 
in my opinion, except the witness himself. 

Q. Did you not seek to inquire of his supervisors at Station WDSU 

208 as to whether they had been instrumental in causing him to move 
from the north to south? A. We went to the first source. We decided 
to go to the first source of the evidence, always, Mr. Liveright himself. 

Q. But you had accepted an informant's statement -- A. Yes. 

Q. (Continuing) -- which the informant reportedly had gotten from 
another? A. We didn't accept it. We asked Mr. Liveright if it was 
accurate. It is precisely the framework of what we are talking about. 
We went to the prime source, Mr. Liveright himself, 
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THE COURT: As far as the subpoenaing of Mr. Liveright they 
accepted it, that plus the fact they had information that he was a member 
of the Communist Party. 

THE WITNESS: And how else would we know but to ask the witness 
himself, 

THE COURT: Now, wait, don't argue with counsel. 

THE WITNESS: Excuse me, Sir. 

MR. RAND: Will you please mark that. 

THE COURT: What are you trying to prove now, that he isn't a 
Communist? Ido not think that is before us. 

MR. RAND: I am trying to prove, Your Honor, and I may be doing 

it ineptly, but Iam doing it in the best way I know how, the two things 
I have suggested. I am trying to prove either that Mr. Morris, in fact, 
did not have the information he testifies he did, or that if he did have 
the information, that it was of insignificant proportions. Iam trying to 
prove that this subcommittee was acting irresponsibly when they accept 
a statement from an informant, which he gets secondhand, as it ‘were, 
that Mr. Liveright was sent on a mission to the south, when with a little 
more digging, of which the subcom=mttee was quite capable, they could 
have determined that Mr. Liveright went south because an offer was 
made by Station WDSU to employ him and for no other reason, | 

THE COURT: Well, I don't know how they could have determined 
that, Again, how do you read a man's mind? 

MR. RAND: Merely by inquiring whether the idea of his getting 
the employment had come from him or had come from WDSU. 

THE COURT: Well, that wouldn't prove anything. 

MR. RAND: It would prove that it was not he who had inspired 
the southern move, but they, rather, who had inspired his ZONE, 

BY MR, RAND: 
Q. Ishow you Defendant's Exhibit 1, for identification, Mr, Morris, 


210 and ask you whether the subcommittee, in the course of its investi- 
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gation of the Liveright matter before the issuance of the subpoena, had 
a copy of this telegram in its file? 

MR. HITZ: I wonder if you could help me on the date of this? 

MR. RAND: It is my understanding that the date is January 9, 1953, 

(The telegram was handed to the witness.) 

MR. HITZ: Is that Number 1? 

MR. RAND: Defendant's Exhibit No, 1. 

MR. HITZ: Whatever happened to -- if I may have the indulgence 
of the Court -- the offer of Professor Emerson's testimony? I under- 
stood that earlier in the case that you made proffer, or at least dis- 
played that to the Court and the Court said he was receiving it. 

THE COURT: I received it. It has never gotten a number. We 
will make it Defendant's Exhibit 1. 

MR. RAND: May the record show that my references in inquiring 
of Mr. Morris with respect to this telegram should have been to Defen- 
dant's Exhibit 2, for identification. 

THE COURT: That is all right, leave it 1 and make the other one 2. 


(Telegram was marked Defendant's 
Exhibit No. 1, for identification.) 


MR. HITZ: ‘Are you offering the telegram, Number 2? 

THE COURT: The telegram is Number 1, for identification. 

MR. HITZ: Are you offering that? 

THE COURT: Wait a minute. Professor Emerson's treatise here 
is Defendant's Exhibit 2, for identification; the telegram is 1. 

Do you wish to offer 2, now, which Emerson's. First, Ihave already 
read it. 

MR. RAND: Yes, I would like to offer 2. 

THE COURT: It will be received for whatever it is worth, 


(Defendant's Exhibit No. 2 was received 
into evidence.) 


MR. RAND: I would like to offer 1 as well, if he has no objection, 
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MR. HITZ: Yes, I object to the telegram, whatever that is. | 

THE COURT: Wait a minute, On 1, which you marked for identi- 
fication, you asked the witness if he had it, or knew anything about it. 
In effect you asked that and you never showed it to him, 

MR. RAND: Yes; I did, Your Honor. 

THE WITNESS: He showed it to me. I have never seen it before. 

212 Ihave never it seen it before. I don't know what it means. I don't 
see the relevancy, because if the Communist Party did want to direct him 
down, this could have been the framework for doing it. I had no ae 
ledge to that effect, though. 
BY MR, RAND: 

Q. In other words, it is your opinion that Mr. Leslie Borall, if there 
is such a person, whose name is signed to this telegram might have been 
an instrumentality of the Communist Party? A. I don't know. I just 
don't know, but I said -- 

THE COURT: Wait a minute. You never saw the telegram? 

THE WITNESS: Never saw it before. 

THE COURT: That answers his question. Let me see it. | 

MR, HITZ: If Mr. Rand is offering the telegram, I object to the 
telegram because it is irrelevant and immaterial to the reason why 
Mr, Liveright was called. | 

THE COURT: I will admit it for whatever it is worth, 


(Defendant's Exhibit No. 1 was 
received into evidence.) 


MR. HITZ: Who is the signatory of that? 
MR. RAND: Leslie Borall -- B-O-R-A-L-L. 
THE COURT: Let's take a bit of a recess here. 
(Short recess.) 
THE COURT: Go ahead Mr, Rand. 

BY MR. RAND: 


Q. Do Icorrectly understand your testimony to be that this infor= 
mant about whom you have been testifying imparted information to you, 
which he said, in all cases, had come from another party? 
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MR. HITZ: Lobject. It is irrelevant and immaterial. 

THE COURT: Well, I think he has already answered that and said 
yes, haven't you? 

THE WITNESS: Yes. 

MR. RAND: All right, thank you, Your Honor. 

BY MR. RAND: 

Q. Now, with reference to the information which you testified was 
imparted to you that Mr. Liveright’s home had been used for clandestine 
Communist purposes, did the information imparted to you designate which 
home it was? 

MR. HITZ: I object to that. 

THE COURT: I think that he has already testified on direct that it 
was in New Orleans, didn't you? 

THE WITNESS: I did. 

BY MR. RAND: 

Q. Which address in New Orleans? 

MR. HITZ: I object to that, same reason. 

THE COURT: Do you know the address? 

THE WITNESS: I think it was, now, and I had my recollection -- in 
going through the testimony I think it was 333 Ware Street, but the testi- 
mony will show that, or I may be wrong on that. Believe me, I went 
through that thing in a hurry this morning. 

BY MR. RAND: 

Q. Well, I direct your attention to Government Exhibit 7. 

MR. RAND: May I show the witness my copy? 

THE COURT: Yes, you may show him that copy. 

BY MR. RAND: 

Q. Particularly to page 2 on Government Exhibit 7, and that indi- 
cates, does it not, Mr. Morris, that the subpoena was initially issued 
to 322 Ware Street? A. It would appear so; yes. 
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Q. And would it be your testimony that the subpoena would have 
been issued to Mr. Liveright at the home as to which your informant 
indicated Communist meetings were being held? A. It would ESE 
that. 

Q, Now, do you know when Mr. Liveright moved from 322 Ware 

215 Street to his address? A. No, I don't. 

Q. At 2239 General Taylor Street? A. No; I don't. 

Q. Was it not a fact, Mr. Morris, that Senator Eastland himself 
met with representatives, officers of the Station WDSU with respect to 
Mr. Liveright? A. I don't recall. 

Q. Did the information which you received from this unnamed infor- 
mant indicate the names of members other than Mr, Liveright in the so- 
called professional branch? 

MR, HITZ: I object. 

THE COURT: Overruled. 

THE WITNESS: Yes. 

BY MR. RAND: 

Q. And what were the names of these others? A. I don't recall the 
others -- 

THE COURT: Sustained. 

MR. HITZ: Please, Judge Morris, give me a chance to make ey 
record. 

THE WITNESS: Iam sorry, Mr. Hitz. 

MR. RAND: Was there an objection and it was sustained, is that 
correct? 

THE COURT: Yes, there was an objection and it was sustained. 

216 THE WITNESS: And I said I don't know. 
BY MR. RAND: ; 

Q. Do you know whether any of the other persons named were sub- 
poenaed by the Internal Security Subcommittee? A. I believe they were. 
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Q. Mr. Morris, Mr. Liveright was first interrogated in executive 
session on March 17, 1956, was he not? A, That's right. 

Q. And he was so interrogated for a period of about five minutes, is 
that not so? A. Five to ten minutes, I would say. 

Q. And then very shortly thereafter Mr. Liveright was called into 
an open session of the Internal Security Subcommittee and there further 
interrogated? A. That's after consultation. 

Q. After consultation among whom? A. The subcommittee and its 
staff, 

Q. Do you mean Senator Eastland and his staff? A. Certainly 
Senator Eastland’ and possibly some of the other senators, and certainly 
I was involved, but there was a duly authorized decision made by the 
acting chairman, Senator Eastland. He consulted -- we went through 
our standards. The purpose of an executive session, as you probably 
know, Mr. Rand, is to ascertain whether or not the information we have 


217 is reliable. For instance, is the Mr. Liveright involved here the 
same Mr. Liveright, by our informants, or did he live at 333 Ware Street. 
These executive sessions are mostly for the benefit of the witnesses so 
that no irresponsible testimony can get into the public record, and they 
are to identify, to be sure of our evidence and then to protect the identity 


of the witnesses who may be named in connection with the testimony, and 
it's a good sound practice, and after we made the judgment that the full 
session should be held, we then made the decision, duly enacted, to move 
into an open session when we went through all the formalities. 

Q. And by we, you mean Senator Eastland with the members of the 
staff present? A. Yes, and possibly talking to Senator Jenner; I don’t 
know. Idon't recall. I don't recall whether Senator Jenner was in on 
that decision. He generally was. They tried to be bipartisan about 
everything they did. 

Q. You don't recall whether at that time Senator Eastland consulted 
with Senator Jenner? A. As a matter of fact, no. 
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Q. You don't recall whether he consulted with any other members 
of the subcommittee? A. I don't know. | 

Q. You don't recall whether any other members of the subcommittee 
were advised after the executive session that an open session was to be 
held? A. I cannot recall. : 

Q. Do you recall whether the members of the press were advised 
that an open session was to be conducted? A. Well, I don't remember 
in this particular case, no. I can tell you what the procedure is. I 
don't remember what happened on that occasion, 

Q. The fact is, is it not, Mr. Morris, that the Senate was in session 
on the afternoon of March 19, 1956, when this open hearing at which — 
Mr. Liveright was interrogated was held? A, Going through the record 
I didn't have my recollection refreshed on that. 

MR. RAND: Well, will Mr. Hitz stipulate, Your Honor, as he did 
previously, based upon information which was secured from the -- | 

THE COURT: Would you stipulate the Senate was in session? 

MR. HITZ: I will. 

THE COURT: All right. 

MR. RAND: And will Mr. Hitz further stipulate that the Internal 
Security Subcommittee did not receive the consent of the Senate, did 

219 not secure nor receive the consent of the Senate to sit on March 19, 
1956? : 

THE COURT: No, he won't because he said they had it through 
various resolutions; isn't that correct, Mr. Hitz? 

MR. HITZ: That is correct. That is my position. 

MR. RAND: Through what resolutions, may I inquire, Your Honor? 

THE COURT: Well, 366 is one of them, isn't it? 

MR. HITZ: It is, Your Honor. 

MR. RAND: May I inquire whether Mr, Hitz will stipulate, as 


apparently I recall he stipulated the last time, that no particular request 
was sought or received by the Internal Security Subcommittee for this 
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meeting, that is, no specific request for this open session on March 19, 
1956 was either sought of the Senate or secured from the Senate. 

THE COURT: On the day in question? 

MR. RAND: On the day in question, 

MR. HITZ: I was so advised at the last trial and will stipulate for 
this trial, 

THE COURT: All right. 

BY MR, RAND: 

Q. Mr. Morris, I read you a portion of the transcript of your testi- 

mony from the earlier United States against Liveright trial on February 


220 6, 1957, which appears at page 336 -- question by Mr. Rand. 
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MR. HITZ: Just a moment, please, sir. Thank you. 
MR. RAND: (Reading) 

"Question: Do you know whether any leave was sought by the 
subcommittee on Internal Security or by the Committee on the 
Judiciary for the subcommittee to sit on that day while the Senate 
was in Session? "Answer: Well, I can testify that it was our prac- 
tice that whenever the Senate is sitting, we automatically get leave 
to sit; and we have done that on every occasion we have held a 
hearing when the Senate was in session." 

That was your testimony? Is that accurate? 
THE WITNESS: If it was so reported, it is my testimony. 

* * * * * 

BY MR. RAND: 

Q. Now, Mr. Morris, during the executive session, Mr. Liveright's 
counsel advising him at the hearing, Mr. Wittenberg, handed up to 

Senator Eastland a statement of Mr. Liveright's objection, did he not? 
A, Irecall; yes. 

Q. And that statement was a rather voluminous typed statement of 
objections, was it not? A. That's right. 
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Q. And did Senator Eastland-read that statement during the course 
of the executive session? A, I recall that he did; yes. 

Q. And did he, on the basis of that reading then deny or reject the 
objections which were raised by Mr. Liveright on the basis of which he 
refused to answer? A. As a matter of fact, Mr. Liveright did refuse 
to answer, not after reading the statement. 

Q. Was that statement ever submitted during the day of March 19, 
1956 and before Mr. Liveright was excused on that day to any other 
members of the Senate Security Subcommittee? A. Not to my knowledge. 

Q. Did you advise with Senator Eastland before Senator Eastland 
made his decision to reject the reasons advanced by Mr. Liveright for 
remaining silent? A. Yes. 

Q@. And what was the substance of your advice to Senator Eastland? 

A. This was a regular occurrence, Mr. Rand, that the subcommittee 
had decided as a matter of policy and had discussed it often, and there 
had been many manifestations of the application that if a witness in fact 
invoked his privilege against incrimination under the Fifth Amendment 
that he would allow him that claim of privilege. If, however, he speci- 
fically refused to invoke his privilege under the Fifth Amendment, and 
instead invoked his right under the First Amendment, or a related 
amendment, that it was the practice of the subcommittee to decline the 
claim of privilege, and since obviously this statement of Mr. Liveright’s 
put him in the latter position, the decision as in previous cases, and 
according to policy was that this claim of privilege would be denied. 

Q. Indeed, from time to time several members of the Internal 
Security Subcommittee expressed this practice, did they not, in terms 
substantially that they did not recognize the First Amendment? A. That 
they did not allow the claim of privilege under that, Certainly they 
recognized the First Amendment and did everything possible to uphold 
the right of the First Amendment on every occasion. : 
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Q. Now, did Senator Eastland, when he denied this objection, or 
these objections, which were contained in this statement by Mr. Liveright, 
consider the particular circumstances of this case? A. Precisely. 

224 Q. He did riot merely follow the general practice? A. No, he looked 
into it very carefully, and I think he even urged Mr. Liveright to re- 
consider his position, 

Q. And this was all done within this five or ten minute executive 
session? A. That's right, and in the conference that followed that we 
talked about. 

Q. But Senator Eastland had, during the five or ten minute executive 
session expressed on the record his rejection of this? A. That's right, 
and then.reconsidered it again in the conference session, and we agreed 
that he had acted correctly and in preparation for the formal hearing. 

Q. And you recall consulting specifically with respect to this matter? 
A. Ido, yes. 

Q. Now, in the course of reaching this decision did Senator Eastland 
make any statement to you as to the consideration which led him to reach 
the decision to reject these reasons which Mr. Liveright advanced for 
remaining silent? A, I recall that he was very anxious that Mr. Liveright 

225 testify. Mr. Liveright insisted on claiming his privilege under the 
First Amendment rather than the Fifth Amendment. Senator Eastland 
persisted, and as I recall it, obviously felt well this is another case 
of someone invoking the Fifth Amendment and we have no other recourse 
than to do our dut 

Q. You mean the first amendment. A. (Continuing) -- First Amend- 
ment -- do our duty and insist on a hearing and take the course that the 
committee has taken. In other words, Senator Eastland frequently ex- 
pressed the opinion that if the subcommittee simply allowed a witness to 
claim First Amendment privilege, that the work of the subcommittee 
would be defeated, thwarted, and the country denied an important source 
of evidence, and legislation denied an important aspect of fact finding. 
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Q. Did he make any statement other than this in respect to this? 


A. Nothing that I can recall, no, 

Q. Was the reason that a distinction was made by Senator Eastland 
between an invocation of Fifth Amendment privilege and an invocation 
of the First Amendment privilege, that the Fifth Amendment privilege 
had been sustained as an effective bar to testimony by the Supreme 
Court? A. Yes, and it's reasonable. If some man feels that he is 

226 putting evidence into the record which could lead to his conviction 
for a future crime that he should not be compelled to do so, You will 
find, Mr. Rand, as you know, that the subcommittee was a great cham- 
pion of civil liberties at the time. 

Q. It was not felt reasonable by Senator Eastland that a man who 
invoked the First Amendment should not be accorded the privilege of 
remaining silent? A. That's right. What was involved here was an 
underground conspiracy -- 

* * * * * b 

227. Q. Mr. Morris, again I refer you to Government Exhibit 7, and 

228 particularly to the statement which now appears, statement of the 
purposes and subject matter, which now appears in 7, in Government's 
Exhibit 11, and is embodied, with some slight changes, in Government's 
Exhibit 12. A. Yes. 

Q. And I direct your attention to the statement which you made 
immediately prior to reading this general statement at the time Mr. 
Liveright was before the committee, the statement which reads: 

"Mr. Chairman, before commencing the interrogation of this 
particular witness this afternoon, I would like to restate again for 
the record the purpose of the particular series of hearings being 
held by the Internal Security Subcommittee." | 
Now, when you refer to the particular series of hearings, what series 

of hearings were you referring to? A. The scope of Soviet espionage -- 
the scope of Soviet activity in the United States, particularly its bearing 
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on what forms Soviet activity takes within the United States, whether 
its Communist Party activity, direct Soviet activity, Tass activity, 
formal Communist Party membership, quasi-Communist Party member- 
ship, as set forth in the opening statements in that, opening sentence 
in the statement. 

229 Q. Would this be the series of hearings that was published under the 
editorial heading "Scope of Soviet Activities in the United States? 
A. Yes. va 

Q. Would it not include any hearings that may have been published 
under any other heading? A, It could well have been. As I said before, 
Mr, Rand, this is the same underlying grant of authority, with different 
emphasis on different manifestations of the underlying conspiracy. 

Q. Indeed you testified in the earlier trial in this case, did you not, 
Mr. Morris -- and I refer to your testimony at page 304 -- that the sub- 
ject matter of this hearing at which Mr. Liveright appeared, was the 
same as that in which -- 

MR. HITZ: Excuse me, would you give me the page or give me a 
chance to find it. 

MR. RAND: Page 304 and 305. 

MR. HITZ: All right, thank you. 

BY MR. RAND: 

Q. (Continuing) -- was the same as the subject matter of the hearings 
in the course of which, for example, Mr. William A. Price, the news 
reporter, appeared? A. Idon't recall that. My position was that the 

230 underlying theme, the conspiracy of the Communist Party and its 
manifestations, was the same throughout all of these, with a different 
emphasis on a different series and different witnesses coming before 
the committee, 

Q. Yes, but the subject matter was the same, whether it was news- 
papermen you were investigating, whether it was -- A, Yes. 
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Q. (Continuing) -- television director, Mr. Liveright, whether it 
was people in the south, whether it was -- A, Basically the same, yes, 
the same thing with different emphasis and different corollaries. 

Q. Idirect you to your -- 

MR. HITZ: Was your word "corollaries"? 

THE WITNESS: Yes. 

BY MR, RAND: 

Q. What do you mean by the word "corollaries"? A, boas a 
corollary is a -- 

Q. In this context, Imean? A. Well, you have, for instance, comm- 
unist conspiracy in the United States. There would be one subdivision 
having to do with professional people in the communications field, one 
of them having to do with labor people in the communications field, one 
of them having to do with Communists using the cover of Tass Magazine 

231 to effectuate the same purposes of the others. These are different 
corollaries of the same underlying theme, 

Q. Mr. Morris, Mr. Liveright was investigated, you say in part, 
because he was in the communications industry? A. Well, that gave 
greater emphasis to the element of deception which we were particularly 
interested in. A man who was a program director for a television 
station is in a particularly good position to cause the people to be con- 
fused about Soviet purposes, and at the same time the information was 
received was that there was something clandestine about the meetings 
being held at his house, so there were two aspects, the communications 
aspect of it and the clandestine meetings at the house, both of which 
fitted into the precise framework of this particular set of hearings. 

Q. Referring to the statement which appears at the beginning of 
the open session at which Mr. Liveright appeared, can you tell me 
what portion of that statement makes reference to an investigation of 
Communist infiltration into the communications industry, or any ores 
of the communications industry? A. (Reading) 
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"We shall try to determine to what extent Soviet power operates” . 
through the Communist Party here.” There's ane. 

Q. That has reference to operations through the communications 
industry? A. Of course. What extends Soviet power. Its principal 
influence it exerts here in the United States is through the communica- 
tions industry, in my opinion, 

Q. Is there any other portion of that statement which, -in your opinion, 
or as you viewed it, makes reference to investigation of Communist 
infiltration into communications industry? A. (Reading) "We shall 
study the structural revisions that the Communists have made in their 
network in order to avoid detection..." Even today, Mr. Rand, the 
Communists, by influencing some of the television programs, are now 
equating resistance to Communism with Right Wing activity of some 
kind, and anybody who speaks out against Communism is someone, a 
controversial person, and in that way our whole will to resist Com- 
munism is being paralyzed, and particularly through the television com- 
munication. This is a very serious thing, and we are almost being denied 
the capacity to resist against resistance because of this framework. 

Q. Now, is there any other portion of that statement, which, as you 
view it, made reference and makes reference today to an investigation 
of Communism infiltration into the communications industry? A. Well, 

233 under consideration during these hearings would be the activities 
of Soviet agencies and agencies registered with the Department of Justice. 
That is precisely applicable to Tass, which as you know is the Soviet 
news agency, which certainly then employed American citizens to further 
Soviet purposes. 

Q. Yes, but Station WDSU was not required to register with the 
Justice Department? A. Oh, no. 

Q. Is there any other portion of that opening statement which, as 
you view it, had reference to Communist infiltration into news media or 
communications industry? A. Well, "We shall... determine to what 


Robert Morris — Cross 
extent this Soviet activity here is calculated to contribute to Soviet 
expansion..." In other words, if they can paralyze our will to resist, 
if they can throw so much dust up about the nature of Soviet purposes, 
then they will further their own purposes, and you can't CESSES these 
things, Mr. Rand. 

Q. As an experienced counsel of the Senate Internal Security Sub- 
committee you were test ifying that to the average intelligent person 
who hears that statement, it is clear that what the Internal Security Sub- 
committee had in mind, in part-- A. In part, certainly. 

234 Q. (Continuing) -- was an investigation into the matter of Communist 
infiltration into the communications industry; is that right? A. Com- 
munications and other manifestations of the Soviet conspiracy. 

Q. But particularly, at least in part, in the communications industry? 
A. Communications among them, You can't separate these things. These 
are inseparable, Mr. Rand. 

THE COURT: Mr. Morris, let me ask you this: Would it be fair 
to compare the Communist activities in this country in the matters set 
forth in Section 1 of S. Res. 366 as an octopus with an infinite number 
oftentacles running into practically everything in the United States, and 
from time to time you all have investigated various tentacles but you 
always still were examining the octopus? 

THE WITNESS: The head of the octopus, precisely, and very often 
you get down one tentacle and you would end up on another one even be- 


fore you finished the completion of the first one, and being a conspiracy 

you couldn't possibly have any pattern that could be adhered to to the 

end, You begin to pursue one strand and you find yourself up on another 

strand, so the separation of these things is not easy and this can't be 
235 compartmentalized. 


BY MR. RAND: 
Q. In other words, are you advising that it was, in your view, iend 
based on your experience, impossibly precisely to delineat with any 
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definiteness? A. No, it's difficult, I said; I didn't say impossible. In 
very many cases we succeeded. 

Q. You are acquainted, are you not, with the statement that I believe 
Senator Jenner once made when he was Chairman of the Internal Security 
Subcommittee, that this authority given to the subcommittee was so 
broad that it was impossible to determine where it starts and where it 
ends? A. Idon't recall that statement, no. 

THE COURT: Well, it is as broad as Communist activity, isn't it? 

THE WITNESS: Yes, which is almost universal right now. It is in 
every country and in every occupation in every country. c 

BY MR. RAND: 


Q. Yes, but you were not investigating Communist activity broadly 
or generally, were you? A. No, we were investigating Communist 
activity in the United States, and one of the consequences of that activity 

236 in the United States is the extinguishment of freedom all over the 


world, 

Q. I understand that, but in this particular case when Mr. Liveright, 
the defendant here came down, you were investigating Communist activ- 
ity broadly in the United States; is that correct? A. Precisely, the 
scope of the Soviet activity in the United States. Of course it had a 
bearing on the outside. 

Q. And by you I mean the subcommittee? A. I understand. 

Q. Now, I direct your attention, Mr. Morris, to the testimony trans- 
cribed, your testimony transcribed, the testimony at the earlier trial in 
1957 in the U.S. against Liveright case -- 

MR. RAND: Irefer, Mr. Hitz, to page 307 to 309. 

BY MR. RAND: 

Q. And may I read this to you, Mr. Morris, and ask you whether 

this is an accurate statement, truthful statement, 
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Question by Mr. Rand: 

"Question: In order to complete the record, Mr. Morris, will 
you read the statement which was given on the prior day, J Sey 
4, 1956." 

237 May I interrupt at that moment. Do you know what statement we are 
referring to, January 4, '56? A. No. 

Q. On January 4, '56, was it not a fact, Mr. Morris, that a state- 
ment was made during the course of the hearings on the newspapers as 
to the purpose of the newspaper inquiry? A. I don't recall. 

Q. Well, let me read in any event, Let me again resume, start 
from the beginning: 

"Question: In order to complete the record, Mr. Morris, will 
you read the statement which was given on the prior day, J anuary 
4, 1956. "Answer: (Reading) 

"The hearings we are about to open stem from sessions of this 
subcommittee held on June 28 and 29, 1955, in which we heard the 
testimony of Mr. Winston Mansfield Burdett, a newspaperman and 
broadcaster, 

"Having been drawn into the Communist Party in 1937 and having 
left that organization in the early 1940's, Mr. Burdett rendered a 
patriotic service by disclosing to the subcommittee the names of 
men and women whom he knew as members of the Communist 
Party. 

Continuation of the quote: 

"In conformance with its mandate from the United States Senate 
and from the American people, the subcommittee was in duty bound 
to pursue every lead which developed out of the Burdett testimony. 
In justice to those named it could not do otherwise than give these 
individuals an opportunity to affirm or deny allegations made. 
Some have explained fully and frankly the nature of their associa- 
tions. Others have invoked the protection of the fifth amendment 
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in refusing to answer questions in regard to their Communist 
affiliations. 

Continuing to quote: 

"The subcommittee could not be unmindful of the fact that among 
the persons involved in this investigation have been many who were 
or are members of the press, and that the international Communist 
conspiracy has as one of its primary aims the influencing of public 


opinion, thus carrying on its psychological warfare against the 

United States and its institutions from inside by methods of pene- 

tration. These facts did not in any way decrease the importance of 

carrying forward the investigation with diligence, care, and devotion 
to duty. 

Continuing to quote: 

"The present hearings open up a subsequent chapter to the Bur- 
dett testimony of June 28 and 29, 1955. 

"Who is your first witness? 

"Mr. Sourwine: James Glaser." 

Then Mr. Rand's question: 

"Question: Now, Mr. Morris, that is somewhat different, is it 
not, from the nature of the subject matter under inquiry which is 
related at pages 6 and 7 of the Government Exhibit No. 7 in this 
case?" 

And let me intersperse, this is the statement in our present Govern- 
ment Exhibit 7. Answer by Mr. Morris: 

"Answer: No it is the same thing." 

Is that a truthful statement? A. Well, it's the same thing with a 
different corollary, the different manifestations and in this case a 
different approach in emphasis, As I testified earlier, Mr. Rand, at 
one point when I commenced this new series of hearings we decided to 
put the emphasis on the Soviet rather than simply the Communists, and 
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cn ————— 


from the Soviet we went down and ended up with the Communists as it 
applied. It was just a question of a different of approach and a difference 


of emphasis with the same underlying theme. 

Q, What do you mean by Soviet, Russian inspired? A, Yes, Soviet 
power. That's the framework of this whole thing. The first witness was 
Yuri Roastvorov who worked for the secret police, and he was charged 

240 under admission with the secret police to influence internal policies, 
in his case, in Japan. 

©. And indeed the other witnesses in this series of hearings were, 
as you say, persons who were investigated with respect to Tass activi- 
ties? A. Many of them were; yes. We had Tass official on there. 

Q. Persons investigated as to NKVD activities? A. Yes. | 

Q. Persons investigated as to activities for the Institute of Pacific 
Relations? A. Not in this particular series, I don't think, That was 
earlier, 

Q. Well, I direct your attention to Part 8 of the series of hearings 
about which we are talking, Scope of Soviet Activity, and particularly 
the inquiry addressed to a Maud Russell and ask you whether that inquiry 
was not at least in part with respect to activities in the Institute of 
Pacific Relations? A. Well, it could have been incidental, As I recall, 
she was active in the Institute, but she was called in in connection with 
her communications work, wasn't she? Wasn't she -- isn't she the 

241 lecturer that used to go around the country talking? | 

Q. Ireally don't know. She went around talking about China? 

A. Yes. Well, she wasn't called because of her IPR association; she 
was called because she fitted within the framework of these hearings, and 
it is not unrelated, incidently. 

Q. Well, did you also investigate into the activities during this series 
of hearings of activities of some in the Society For Russian Relief, the 
American-Russian Institute? A. That's all within the scope of Soviet 
activity; yes. 
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@. And did you investigate also in connection with the activities of 
one Saul Mills in connection with Chinese trade unionists? A. Yes. 

@. And this was still within this series of hearings? A. Scope of 
Soviet Activity in the United States; yes. 

Q. And without continuing further, it is your testimony that Mr. 
Liveright's investigation, conducted by the subcommittee on March 19, 
1956, fell within the same framework as to subject matter as all these 
other investigations that we have been talking about? A, Same overall, 
different emphasis, different compartmentilization, different aspects of 
the same thing. 

242 Q. But you say different emphasis and different compartmentaliza- 
tion. Was it not true that all these other hearings we've been talking 
about were held pursuant to the statement initially read into the record 
on February 8th, 1956, and which was restated by you on March 19, 1956? 
A. Were the hearings held in connection with that? 

Q. Yes. A. Yes, with the particular emphasis in each case set forth 
for the witness to see and comprehend, 

Q. Well, do you mean to tell me that in each one of these particular 
cases you restated or re-formulated a subject matter at the outset? 

A. No, but you will see at the beginning of each one we apprised the 
witness of what the whole hearing was about. 

Q. Well, did you apprise them that the hearing was different from 
the subject matter or purpose stated in the February 8, 1956, statement? 
A, No. 

Q. It was within that framework? A. Of course. 

Q. And this is exactly what you did with Mr. Liveright when he came 
on March 19, 1956? You likewise restated the opening statement? 

243 A. Well, in his case we restated it, Iam sure we didn’t restate it 
for every witness. 

Q. But in this case you did? A. We did. 
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Q. And all the other hearings we've been talking about, and at ‘the 
additional hearings which make up all the parts of the series titled 
"Scope of Soviet Activity" were all within the same framework as to 
subject matter as was Mr. Liveright's hearing and Rastvorov's --_ 
what is it? A, Rastvorov's -- to the extent they were all within the 
scope of Soviet activity, yes, with different emphasis. 

Q. Were they not all within the scope of the statement which now 
appears as Government Exhibit 12? A. Yes, with the appropriate 
emphasis stressed everywhere. 

Q. And the emphasis being eee how, by different questions 
asked? A. Yes. 

Q. You didn't differentiate as to emphasis by different statements 
as to subject matter? A. No, we didn't have a different subject in ‘cee 
witness, no. 

Q. What you are really saying is that because of the aitferent ques- 

244 tions you put, you sought to impart to the witness a difference in 
emphasis within the same general subject matter? A. That's right. 
If I could refresh my recollection, I'm sure, before the Tass hearings, 
I would have said something in preparatory about Tass and what Tass 


is and what we know about it. 
* * * * * 


246 Q. In the earlier trial, and I refer to page 200 of the transcript 
of hearing, Mr. Hitz is purported to have made the following statement, 
and I quote: | 
"Our view is that this is irrelevant to either a jury or a court 
question, because the power this committee had and the business it 
was investigating was the entire breadth of its powers under | 
Resolution 366. And at no time has this since been narrowed down 


to any particular subject, such as a topic, or a particular geographic 
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location or a particular and narrower activity. There is no such 

thing as a matter under inquiry, anything more narrow than the 

full powers of the committee.” 

Do you agree with that statement? 

* * * * * 
249 THE WITNESS: No, Idon't. I think it is a misstatement of the 
committee's purpose. 
BY MR. RAND: 

Q. There is then a narrower, something narrower than the full 
powers of the committee which may constitute a question under inquiry? 
A. Well, I have been testifying to this all afternoon, Mr. Rand. 

Q. And you state that this statement, which we have reference to 
here, is narrower than the full powers of the committee? A. Well, it 
is narrower with respect to the emphasis and with respect to the parti- 
cular facet or corollary that we are addressing ourselves to. We have 


picked out the one aspect that particularly referred to Mr. Liveright 
and other witnesses and to that extent was narrower, put the scope of 
the authority certainly was not narrower. The scope of the authority 
was limitless, On the other hand, the emphasis was different and more 


250 narrow. 

Q. In the earlier trial, Mr. Morris, you testified that examination 
of Mr. Liveright was generally with reference to the subject of Com- 
munism. I refer to pages two-fifty -- A. Well, that's true. It was 
generally with respect to Communism and particularly with respect to 
the changing structures of the Communist Party and the deceptive 
aspects of the thing, general in one thing, specific otherwise. 

* * * * * 

Q. You testified that both the series of hearings entitled "Scope 
of Soviet Activity" and titled "Strategy and Tactics of World Commun- 
ism" are within the same framework; is that correct? A. Broadly, 
yes; specifically, different, 


145 
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Q. Now, how did they differ specifically? A, Well, as I have been 


testifying, Mr. Rand, all along, with a different emphasis. In this case 
it was on the framework within the Communist Party and the framework 
within the Soviet structure. In other hearings the emphasis was ona 
251 different thing. In the Institute of Pacific Relations inquiry that you 
. mentioned was how Communism had influenced the foreign policy, | 
successfully influenced the foreign policy of the United States, 

Q. What is the difference between a series of hearings, the scope or 
subject matter in a series of hearings titled "Strategy and Tactics of 
World Communism" and that titled "Scope of Soviet Activity"? A. Well, 
for one thing that stands out is that one is limited to Soviet activities in 
the United States and the other is more universal, 

What did you call the first one, Communist Tactics? 

Q. Strategy and Tactics of World Communism is what the sub- 
committee called it. A. It could have been how it affected China, how 
it affected Pakistan, and how it affected other areas of the world, 

Q. Is it your testimony then that in all the hearings which were 
held under the rubric "Strategy and Tactics of World Communism" the 
committee was inquiring solely into the effect of Communism in sections 
of the world other than the United States? A. Well, how I contend; I 
don't know. I wasn't the counsel of the committee for that period and I 

252 don't know what was embraced in it. I think Ido, but many years 
have passed. I should think that the framework would be how CSET 
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location or a particular and narrower activity. There is no such 

thing as a matter under inquiry, anything more narrow than the 

full powers of the committee.” 

Do you agree with that statement? 

* * * * * 
249 THE WITNESS: No, I don't. I think it is a misstatement of the 
committee's purpose. 
BY MR. RAND: 

Q. There is then a narrower, something narrower than the full 
powers of the committee which may constitute a question under inquiry? 
A. Well, Ihave been testifying to this all afternoon, Mr. Rand, 

Q. And you state that this statement, which we have reference to 
here, is narrower than the full powers of the committee? A, Well, it 
is narrower with respect to the emphasis and with respect to the parti- 
cular facet or corollary that we are addressing ourselves to. We have 
picked out the one aspect that particularly referred to Mr. Liveright 
and other witnesses and to that extent was narrower, but the scope of 
the authority certainly was not narrower. The scope of the authority 
was limitless. On the other hand, the emphasis was different and more 

250 narrow. 

Q. In the earlier trial, Mr. Morris, you testified that examination 
of Mr. Liveright was generally with reference to the subject of Com- 
munism. I refer to pages two-fifty -- A. Well, that's true. It was 
generally with respect to Communism and particularly with respect to 
the changing structures of the Communist Party and the deceptive 
aspects of the thing, general in one thing, specific otherwise. 

* * * * * 

Q. You testified that both the series of hearings entitled "Scope 
of Soviet Activity" and titled "Strategy and Tactics of World Commun- 
ism" are within the same framework; is that correct? A. Broadly, 
yes; specifically, different. 


145 
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Q. Now, how did they differ specifically? A. Well, as I have been 


testifying, Mr, Rand, all along, with a different emphasis. In this case 
it was on the framework within the Communist Party and the framework 
within the Soviet structure. In other hearings the emphasis was on a 
251 different thing. In the Institute of Pacific Relations inquiry that you 
mentioned was how Communism had influenced the foreign policy, 
successfully influenced the foreign policy of the United States. 

Q. What is the difference between a series of hearings, the scope or 
subject matter in a series of hearings titled "Strategy and Tactics of 
World Communism" and that titled "Scope of Soviet Activity"? A. Well, 
for one thing that stands out is that one is limited to Soviet activities in 
the United States and the other is more universal, | 

What did you call the first one, Communist Tactics? 

Q. Strategy and Tactics of World Communism is what the sub- 
committee called it. A. It could have been how it affected China, ‘how 
it affected Pakistan, and how it affected other areas of the world. 

Q. Is it your testimony then that in all the hearings which were 
held under the rubric "Strategy and Tactics of World Communism" the 
committee was inquiring solely into the effect of Communism in sections 
of the world other than the United States? A. Well, how I contend; I 
don't know. I wasn't the counsel of the committee for that period and I 

252 don't know what was embraced in it. I think Ido, but many years 
have passed. I should think that the framework would be how Ce 
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in the United States affected policy abroad, but I don't know, because I'm 
not competent to testify. Iwas not the counsel, 

Q. Now at page 326 of the transcript of the earlier trial, Mr. Morris, 
you testified as follows: "Mr. Liveright's -- Wy 

MR. HITZ: Iam sorry I missed the page. 

MR. RAND: 326. 

MR. HITZ: 326? 

MR. RAND: Yes, middle of the page question reading: "... what 
led you to a discussion of Mr. Liveright's case with Senator Eastland?" 
You testified: 

"Mr, Liveright's case came to my attention, and I was interested 
that it be put in the framework of the hearings that we have been 
talking about, rather than be made part of an area hearing. We had 
this investigation generally going on, Communist penetration into 
the field of communications, and I thought properly it should go 
within that framework rather than be part of some kind of an area 
hearing." 

Now, is that an accurate statement? 

THE WITNESS: Obviously it is my statement. 

BY MR. RAND: 


Q. And is it accurate? A. I think so, yes. 
* * * * 


Robert Morris — Cross 


254 Q. Is it correct, Mr. Morris -- and this is my last question put 
to you with respect to this matter, I hope -- that in your view, as far as 
you knew, the subcommittee was inquiring into Communist activities in 
connection with various mass communications media when it made in- 
quiry of Mr. Liveright? A. Among other things, yes. 

255 Q. And the other things it was inquiring into? A. Well, the ee 
dence indicating stealthy deceptive behavior in New Orleans, and that 
this witness was competent to testify about, the secret Communist 
directive to go to this house, the clandestine meetings in his house. 
This was something that interested the committee. We went to the initi- 
al source, the prime source, Mr. Liveright, to ask him if it was the 
fact. 

Q. Was there any other matter in which the subcommittee — in- 
vestigating at the time? A. Well, the whole scope of Soviet activity, 
particularly the stealth, the many changes, the many facets of Soviet 
activity, the framework of the Communist Party, the actions of the for- 
mal Communist Party and the underground Communist Party, the dif- 
ference between professional behavior and labor behavior, for EE 
would be another. 

Q. Is there anything else in which the subcommittee was ore 
in its investigation at the time it called Mr. Liveright? A. Well, I'm 
sure there are other things, but I cannot recall them. If you think it 
is important I will search my memory. I can't understand -- well, 
what other aspect would you consider? | 

Q. Well, I would like to get from you, Mr. Morris, a complete 

256 statement, if you have not already given it to me -- you may have 
-- of the nature of the subject matter in which this subcommittee was 
engaged when it inquired into Mr. Liveright in March of 1956? A. Well, 
it was interested in aspects of Soviet acitivity in the United States. It 
was particularly interested in the Soviet activities bearing on communi- 
cations. It was particularly interested in Soviet activities SE to do 
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with stealth and deceit and the clandestine activity. This was the reason 
why this witness was called. 

Q. And this was the subject in which the committee was investi- 
gating? A. Yes. 

Q. I mean investigating on March 19, '56? A. Yes. 

Q. Now, Mr. Morris, when you use the term "Communist" -- let 
me strike that, withdraw that. 

’ When you used the term "Communist" in the course of your question- 
ing of Mr. Liveright on March 19, 1956, you did not necessarily intend 
to refer to membership in the Party, did you? A. Manifestations of 
Soviet -- adherence to Soviet power, adherence to Soviet power and 
Soviet discipline. 

257 Q. But you did not intend to refer to that adherence in the form 
solely of membership in the Communist Party? A. Well, the one aspect 
-- the one question was, "Are you a member of the professional branch?" 
In that case I was. 

Q. But when you used the term "Communist" alone, for the course 
of your question +- A. Well, Inever used it alone and you have to look 
at it from the framework, but I used the word "Communist" with a 
capital "C" and having to do with manifestations of Soviet activity and 
not the ideological communist with a small "c" that sometimes people 
refer to. 

Q. Well, when you used the term in the course of your questioning 
of Mr. Liveright,'as reported on page 5 of Government Exhibit 7 -- 
"Now, Mr. Liveright, has your home been used as a meeting place for 
Communists recently?" -- were you using it in the term of Commu- 
nist Party members? A. Yes. 

Q. And did you instruct the reporter at the time you asked the 
question to report Communist with a capital "Cc"? A. Idon't recall. 
What does the record show? 

Q. The record shows no such instruction. A. Well, I frequently 
and almost invariably talk about Communist with a capital "C". 
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258 Q. Did you, during the course of this interrogation by yourself of 

Mr. Liveright, which is reported in Government Exhibit 7, when you 
from time to time, as 7 shows, used the term "Communist," did you 
advise Mr. Liveright that you were using it as you put it, with a capi- 
tal "C'? A. No, but I think Mr. Liveright understood comply the 
nature of the use of the word that I was employing. 

Q. You would agree, would you not, Mr. Morris, that the texan 
"Communist," if used with a small "'c", as you put it, would designate 
or denote persons who might not be members of the Communist Party? 
A. Well, if you are talking about ideological communists, Mr. Rand, 
that would be one thing, but here the whole framework of this hearing 
was that he had been sent by the Communist Party of the north into the 
south, that he was a member of the professional branch of the Commu- 
nist Party, so everything about the framework of that question indicated 
that I was talking about Communist, with a capital "C'', and any reason- 
able man, particularly Mr. Liveright, would have known precisely what 
I meant when I asked the question. 

Q. You were not referring to Mr. Liveright when you were talking 
about Communists then; you were referring to other persons, were you 
not? A. Yes, but Mr. Liveright, according to my information and evi- 

259 dence, above all would have known exactly what I meant by that. I 
think the record pellucide, just as clear as a bell as to exactly what I 
meant by that. 

Q. Do you ever use the term "Communist" to refer to persons who 
are not members of the Communist Party? A. Well, it could be. You 
have a clandestine Communist who is loyal to Communist discipline and 
who technically may have been relieved of his party membership for 
tactical purposes. Now this man might conceivably be called a Commu- 
nist in the effective sense of the word. 

Q. Do you ever use the term "Communist" to refer to persons who 
are not members of the Communist Party? A. I try not to. 

Q. Do you ever do so? A. I try not to use the word at all. | 
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Q. Because of its ambiguity; is that correct? A. Not because of 
its ambiguity. If you call someone a Communist, you are going to be 
sued. 

Q. You do not believe that the term is ambiguous? A. No, not as 
I would use it. 

Q. Idirect your attention to your testimony in the earlier trial 
and ask whether in view of that testimony you desire to change the pre- 

260 sent testimony you gave, and I refer to page 357. Question by Rand: 

"Question: How do you define a Communist, in any inflection? 

‘answer: A Communist is an organized participant in the Soviet 
organization that exists in the United States and is generally re- 
ferred to as the Communist Party. 

"Question: And by a participant, do you mean a member of the 
Communist Party? 

"Answer: Not necessarily a member. In fact, you could have 
the device of somebody technically not being a member but being a 
fullscale participant. 

"Question: That is, we can have persons who are not members 
of the Communist Party, who, as you intended this question, would 
nevertheless be Communists. Is that right? 

"Answer: Precisely." 


THE COURT: Isn't that exactly just what he said? 

THE WITNESS: I thought so, Mr. Rand. I thought -- I'm amazed 
that I should have said the same thing eight years later. 

BY MR. RAND: 

Q. Well, Idid not so understand it. A. The record will speak for 

itself. 
261 Q. Is that what you Said? A. Yes, that's what I said on the pre- 

vious occasion. 

Q. Now when you used the term "Communist meetings" during the 
course of this investigation, that term, Mr. Morris, could embrace 
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——_————— ee _.ser_——— 
meetings of person other than members of the Communist Party as well 
as persons who are members of the Communist Party; is that correct? 
A. I don't think so because I was talking about membership in the’ pro- 
fessional branch of the Communist Party in New Orleans and that had 


a clear definition, unambiguous. 
Q. Irefer to your testimony at page 374 of the old transcript: 


"Question: No, Iam talking about this, 'Now, were there Com- 
munist meetings.’ Is it possible, in using the term ‘Communist 
meetings, to refer to meetings of persons other than members of 

the Communist Party? | 

"Answer: And participants in the general Soviet activity, as I 
have defined the term. 

"Question: I put my question, 'other than members of the Com- 
munist Party.' The term ‘Communist meetings’ would embrace, 
would it not, meetings of persons other than members of the Com- 
munist Party? 


"Answer: Yes." 
Now is that -- A. Well, it would -- it could, it could include others, 


not would, could, because you could have a Communist meeting and 
everybody understood it would be a meeting and yet somebody not techni- 
cally being a member of the Communist Party, but being a member of 
the Soviet conspiracy, who are willing to go along, or somebody who 
was there and went along with it, obviously. That "would" it probably 
should have been taken "could." 

Q. And do you think that the term you used, "Communist Conspir- 
acy," is a term with a definite meaning? A. I think very clearly. I 
think the people in Cuba know it, and I think a lot of people around the 
world [know] exactly what I mean by it. 

Q. And do you think that Mr. Liveright, as a reasonable person, 
would have known what the term "Communist conspiracy" meant? A. I 
am sure Mr. Liveright knows what I mean by that. He may not concede 


152 Excerpts From Transcript of Proceedings 
the word "conspiracy" but I think he knows exactly what I mean. 

Q. Referring to Report 1766, which is Government Exhibit 7, Mr. 
do you, how many members voted for this re- 


Morris, you do not know, 
What is this, the 


port and how many members voted against it? A. 
contempt? 
Q. Yes. A. My recollection -- as you Say, the record will show 
263 -- Ibelieve every senator on the subcommittee, except Senator 


Hennings, voted for it. Now, that’s my recollection, but the record will 


speak for itself. 
Q. Idon't know whether the record is plain. 
MR. RAND: Would you indulge me for just one or two questions. 
BY MR. RAND: 
Q. Did you say you were physically present at 


report was considered? A. Idid not say that. 
Q. You were not? A. No. Idon't know. I don't recall the circum- 


a meeting when this 


stances. I do know that eight senators approved it, put their names to 


the document. 
MR. RAND: May Isee 13, Your Honor. 
THE COURT: What are you looking for? 
MR. RAND: Government 13. 
THE COURT: Here it is. 
(The exhibit was handed to defense counsel.) 
BY MR. RAND: 
Q. Idirect your attention to Government Exhibit 13 and ask you 
what is your understanding of the term, "The attached proposed Senate 
264 contempt citation," which appears in the first paragraph? A. That 
there was a contempt citation appended to this particular resolution 
and it's the citation that we are talking about. 
Q. And this resolution, Government Exhibit 13, makes no reference, 


does it, to Report 1766? A. To Report -- 
Q. Which is Government Exhibit 7? A. No, but I presume it's the 


Robert Morris — Cross 
one they are talking about, because it's the Liveright contempt citation, 
Herman Liveright. 

Q. That's what my question was addressed to. 

Is Government Exhibit No. 7, in your view, the contempt citation 
to which reference is made in Government -- A. Ido not know. , 

Q. You do not know? A. I don't. 

Q. All now, except for Government Exhibit 13, do you have any 
information or evidence which leads you to have made the statement 
that Government Exhibit 7 was approved by at least eight members of 
the subcommittee? 

THE COURT: Would this be any help to you? Seven is attached to 

265 the back of that. 
THE WITNESS: Seven, Your Honor? I don't understand this. | This 
is 9. | 

THE COURT: Exhibit 7 is attached as part of that Exhibit, which 
is 8, isn't it? 

THE WITNESS: Is this 7? I'm trying to see, Your Honor, which -- 

THE COURT: This is Exhibit 8. 

THE WITNESS: Yes. 

THE COURT: Exhibit 7 is the same as this. 

THE WITNESS: Yes. This is the President Pro Tem of the Senate, 
Walter George, has certified that Herman Liveright has been in con- ’ 
tempt of the Senate and it’s been approved by due process. 

BY MR, RAND: 

Q. This would not permit a statement under oath, would it, Mr. 
Morris, that eight members or any number of members of the Internal 
Security Subcommittee approved Report 1766, which is Government 
Exhibit 7? A. Except to the extent that this resolution bears the ae 
nature of eight senators. 

Q. Referring to Government Exhibit 13? You are referring now 
to Government Exhibit 13? A. Is it? 
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266 Q. Well, isn't that? A. Oh, yes. 

Q. I just want the record to be clear. A. Thirteen does, yes. 

Q. Yes, but you have already told me, have you not, that Govern- 
ment Exhibit 13 makes no reference to 1766? A. It talks about the con- 
tempt citation of Herman Liveright and there weren't two such citations. 

Q. Iask you again, is Report 1766 the contempt citation as that 
term is used in Government Exhibit 13? A. Well, it would appear so, 
wouldn't it, from the record. 

Q. Well, Iam asking you. A. Well, I don't know. They talk here 
about the contempt citation of Herman Liveright, signed by eight sena- 
tors, and here is the contempt citation and it is presumably the same 
one that went through. 

MR. RAND: No further questions. Thank you, Mr. Morris. 

MR. HITZ: Would you give me Number 7. 

REDIRECT EXAMINATION 
BY MR. HITZ: 

Q. Can you recall what Number 7 is? 

267 THE COURT: If you want this gentleman to make a speech tomor- 
row, you better not start opening up a lot of new business that will go 
back and forth here all afternoon. 

MR. HITZ: Iam not going to open up anything new, just a few things 
that have been gone over on cross. 

BY MR. HITZ: 

Q. Are you familiar with the display to you of Government No. 7, 
which is Report No. 1766, stated to be the proceedings against Herman 
Liveright? A. Yes. 

Q. Iwould like to ask you if that is in the customary form for re- 
porting to the body of the Senate citations for contempt? A. Yes. 

MR. RAND: I didn't hear the latter part. 

BY MR. HITZ: 

Q. Is that in the customary form for reporting from a committee 

citations for contempt through the full body of the Senate? A. Yes. 
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Q. Do you know of any other report than this one here, which is 
1766, which reported on the contempt of Mr. Liveright? A. To my 


knowledge, there was no other one. 
* * * * * 
‘269 Q. Mr. Rand read you some excerpts from your testimony, Judge 
Morris, at the other trial, and I would like to read to you this and ask 
you a question about it so as to put in context what he read to you. : 
am reading now from page 93 of the Joint Appendix. | 
270 MR. RAND: May I have the transcript reference, please. 
MR. HITZ: Three eighteen. 
BY MR. HITZ: 
Q. Iwill ask you, first, did you testify to this, and I will have 2 an- 
other question afterwards: 


"Question: And you consider this, what I have called a project, 
the 'Scope of Soviet Activity in the United States," to be merely part 
of a continuing investigation, which is, as I might suggest, a one 
entity which never terminates, and which is broken down solely for 
purposes of administration and editorial work? Is that right? | : 

"Answer: Editorial, and a question of our putting out annual 
reports. 

*tand very often, senators being human beings, if evidence comes 
in, we like to put things relating to the same particular subject in 
the same series of hearings. 

‘Now if you are talking about a newspaper investigation, you like 
to put all the newspapers in together; and if you are talking about 
Communists in government, you put all of those together. But it 
is the same investigation, even though you may issue separate re- 
ports on them.” 


271 Do you recall so testifying? A. I believe so, yes. 


Q. Does that suggest to you any change you care to make in your 
testimony in this trial? A. No, it should include there the difference 
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in the emphasis, too, and the different subject; that's all. 
* * a * * 


276 Washington, D. C. 
Wednesday, Nov. 20, 1963 


* * * * * 

279 MR. RAND: The defendant now moves the Court, Your Honor, to 
direct the government to produce here in court for examination by de- 
fendant as part of his defense the unnamed informant as to whom the 
witness Morris testified yesterday. It is our intention, should the in- 
formant be produced in court, to establish either that the informant 
did not, in fact, communicate the information which the witness Morris 
testified yesterday the informant did communicate to him in 1956, or in 

280 the alternative, that if he did communicate that information to Mr. 
Morris in 1956, that the informant was not a reliable informant. Sub- 
summed under the latter, we would also hope to prove that if the - in- 
formant did so communicate that information as Mr. Morris testified 
that the informant, in fact, had not secured that information from a re- 
liable person. 

You will recall that Mr. Morris testified yesterday that the inform- 
ant told him that the information which he had turned over to Mr. Morris 
came from another person. All these in the alternative we should hope 
to prove, if the informant were produced. 

Failing the production of the informant it is our contention, our 
belief that we are deprived of an opportunity effectively to defend with 
respect to the essential elements in this crime of probable cause in the 
Internal Security Subcommittee for a belief that defendant had informa- 
tion which might be helpful to the lawful purposes, the lawful investi- 
gatory purposes such as they may have been, of that subcommittee. 

MR. HITZ: Your Honor, I would like to object to the asking of the 
defendant, and also to have this opportunity to state the position that we 
take with respect to it. I think it would be helpful to the Court and to 
the record if I be permitted to do that. 
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281 First of all, the premise, apparently that Mr. Rand is working on 
in this asking, is that Mr. Morris testified that he had received this in- 
formation from an informant who, in turn, got it from someone else. 
That is not the direct testimony of Judge Morris on this subject. : 

The direct testimony of Judge Morris was that he informed the 
Chairman of the Committee, Subcommittee, who is the only person then 
authorized to issue a subpoena, that he had certain information and he 
restated what it was that he told to the Chairman. He did not state. on 
the direct examination the source of that information. 


When it was sought to be brought out by Mr. Rand on cross examin- 
ation in what I then thought and still think was a bootstrap operation by 
Mr. Rand, he then elicited the information over the objection of the 
Government endeavoring to preserve this record as I had made it on 
direct that the information had come from an informant, and I think that 
that informant, perhaps, had gotten it, too, from someone in behind him, 


so that is not the direct testimony of Judge Morris and, pexecles there 
is no possible justification for the asking. 

In addition to that, even if the direct testimony of Judge Morris 
had been as Mr. Rand now recounts all of the testimony to have been 

| 282 from him, that still wouldn't justify the asking that we produce the 
informant, because you don't even have to do that in efforts by a sup- 
posedly injured person or a defendant who seeks to quash either an 
arrest warrant or a search warrant. 

THE COURT: Well, the Fourth Amendment doesn't apply to sub- 
poenaing a witness before Congress. 

MR. HITZ: And, of course, it doesn't apply to this, anyway, so » that 
they are attempting to attach to the requirement of compliance with the 
subpoena the rules of the Fourth Amendment as to searches and arrests. 
It is just not applicable. 

THE COURT: It seems to me that I recall that the present Justice 
of the Supreme Court when a Senator issued a subpoena for a million 
telegrams, didn't he -- 
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MR. RAND: Yes, sir, I know Your Honor is referring to Justice 
Black. 

THE COURT: Yes. 

MR. RAND: Yes, I understand that and Justice Black has always 
thought that the investigatory arm of the Congress should be unbridled; 
put, Your Honor, this isn't a matter of Fourth Amendment and Mr. 

Hitz and I -- Iam sorry, perhaps Mr. Hitz hasn't completed. 
THE COURT: No, Iasked the question. I would like to get your 
283 answer to it. The Fourth Amendment certainly doesn't apply, does 
it? 

MR. RAND: No, but this isn't a matter of the Fourth Amendment. 
This is a matter of due process in the field of First Amendment rights. 

Mr. Justice Harlan, in writing an opinion in Barenblatt, in which he 
sustained a conviction for contempt of the House Un-American Activities 
Committee, made it plain during a lengthy and well-considered opinion, 
that if one of these investigatory committees ever engaged in what he 
called a dragnet procedure of pulling people in without cause, without 
reasonable cause, to believe that they had anything to offer in connec- 

_ tion, anything helpful to offer in connection with the investigations then 
being conducted by the Committee, Mr. Justice Harlan made it plain 
that in that case one would be confronted with a serious constitutional 
problem of due process in view of the fact that First Amendment lib- 
erties would be impaired. 

THE COURT: Well, now, wait just a moment. A dragnet procedure 
couldn't apply to one person. A dragnet procedure would presuppose 
that you were dragging in a large number of people willy-nilly. 

MR. RAND: Ido not so understand Mr. Justice Harlan's allusion. 
A dragnet procedure, as I believe Mr. Justice Harlan used the term, 

284 denoted a procedure in which a committee would drag a man from 
off the street and, Your Honor, in the first, in 1957, when these trials 
first were heard in this court, the Government took the position that a 
committee had a right, without cause, to drag a man in off the street 
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and we refer to it -- we referred to it at that time in these courtrooms 
as the man-on-the-street doctrine. 

Now, since that time, Barenblatt has been decided and we believe 
that it is a violation of due process and of First Amendment rights for 
an investigatory committee or any arm of the government to seek to 
compel testimony by a private citizen unless that committee or arm of 
the government has probable cause -- and I am using Mr. Justice Har - 
lan's words -- probable cause for believing that this individual, this 
private individual, has some information which may be helpful to the 
investigative committee in its legislative investigation. | 

Now, apparently, the Government now shares our view because Mr. 
Hitz adduced from his witness, sole witness here, Mr. Morris, the 
testimony that there was some information, so Mr. Morris testified, 
which had come to his cognizance and which he, in turn, imparted to 
Senator Eastland. We, in the course of cross examination and in the 

| 285 defense of this case, must prove, if we can, and we believe we can 
prove either that there was no such information -- in other words, that 
Mr. Morris either was lying or was mistaken, his recollection was 
mistaken; or, second, that if there were such information, the informa - 
tion was most unreliable and not worthy of belief by the Internal Secur- 
ity Subcommittee, and, particularly, Senator Eastland. 

We cannot hope to prove either of these alternatives if we are! 
parred from examining into the nature of the information and the source 
of the information. Here, particularly, we have information which ap- 
parently comes secondhand, if not thirdhand; and we, it seems to me, 
under the Fifth Amendment, the due process requirement of the Fifth 
Amendment, and under the Sixth Amendment, which gives us right ¢ of 
effective cross examination, should be permitted to be confronted by 
this informant, to confront him:and to examine first into whether he 
actually did communicate this to Mr. Morris in 1956, what it was he 
communicated, where he had gotten it from and how reliable a person 
he was in his communication. 
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Now, I might say that if there is a question of confidentiality in- 
volved, Your Honor is, of course, fully familiar with the doctrine that 
was long ago stated by Judge Learned Hand in the Andolschek case in 
the Second Circuit, and by the doctrine which has been reflected in de- 

286 cisions since that time in the Supreme Court, that where the govern- 
ment moves in and seeks to prosecute an individual, the government 
must be prepared to forego the confidential nature of such information 
as it may have leading to that prosecution. It cannot hide behind the 
shield of confidentiality. Once it elects to prosecute, it can keep secret 
in these matters information only at the expense of foregoing prosecu- 
tion. 

MR. HITZ: Iam well aware of that doctrine and we finally had 
announced by the defendant's attorney exactly what it was that he was 
endeavoring to accomplish by cross examination of Judge Morris, 
namely, to try to strike a subject which he could represent and convince 
the Court was material to the defendant, which was of such confidential 
character that the committee would not and will not produce it. 

Now, Your Honor, Iam sure, is aware of the Roviaro case, 353 
U.S. 53, which was an informant case dealing with the Fourth Amend- 
ment in which there was an effort made by Roviaro on trial to have pro- 
duced for him for examination the informant who had given the informa- 
tion leading to the seizure and to the arrest. 

The Supreme Court in that case held that the usual rule with re- 

287 spect to non-disclosure of the identity of the informant under the 
very special facts involved would have to be relaxed and then only re- 
laxed and the special facts were that the informant was disclosed by 
other evidence at the trial to have been a factor in the arrest and seiz- 
ure of the material that was contraband; and as the evidence showed, 
he was a necessary witness to that and he was produced only for that 
reason and not because he gave information. 

That is how far the Courts go under the Fourth Amendment and, 
certainly, there is no justification, as the Court very aptly pointed out 
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in equating this situation, at all, to the Fourth Amendment situation. 

THE COURT: Motion denied. 

MR. RAND: I note an exception, Your Honor. 

THE COURT: Ali right. 

MR. RAND: Your Honor, defendant now moves that all of the 'testi- 
mony which was yesterday received from the witness Morris, witness 
for the Government, concerning information which he received relating 
to the defendant Liveright, including the testimony that such information 
was received and all testimony as to the nature of the information re- 
ceived, be stricken and disregarded by the Court in its seteratie som 
in this case. | 

288 Grounds for our motion are as follows: First, as Your Honor 
knows, we sought first to test the veracity of Mr. Morris' testimony in 
this regard by the issuance of subpoenas directly to Mr. Sourwine, 
Counsel of the Internal Security Subcommittee, and directed to Mr. 
Frazier, Chief Clerk of the United States Senate, commanding them to 
produce certain materials in the files of or in the possession or con- 
trol of the Internal Security Subcommittee, and the Committee on|the 
Judiciary relating to Mr. Liveright, to Mrs. Liveright and to the sev- 
eral organizations as to which questions were put during the hearing 
before Senator Eastland in March of 1956 and also requesting or com- 
manding in the subpoenas that these gentlemen produce minute books 
and minutes regarding their investigations into Mr. Liveright, among 
other things. 

On the Government's motion to quash those subpoenas, the Court 
granted that motion with the exception merely, which the record will 
show, as to a particular minute or minute book relating to certain 
action taken with respect to the adoption of a statement regarding the 
subject matter of the inquiry. 

The second ground which we advance is that, as Your Honor knows, 
we sought to inquire into the identity of the informant who allegedly was 
the source of such information and the Court, by denial of our motion 
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289 here this morning and by refusing to permit cross examination as 
to the identity of the informant, has denied us to pursue that inquiry. 

To the extent that inquiry was permitted yesterday of Mr. Morris 
on cross examination, yesterday Mr. Morris testified, as Your Honor 
recalls, that the information which he said he had received from the in- 
formant was not within the personal knowledge of the informant but was 
derived, rather, from a third person into whose identity the Court also 
did not permit us to inquire. 

By reason of the foregoing, it is our view respectfully that defend- 
ant has been deprived of a fair and full cross examination and denied 
due process in violation of the Fifth and Sixth Amendments of the Con- 
stitution on these several grounds. We therefore move that all of the 
testimony of Mr. Morris relating to these matters be stricken and the 
Court disregard that testimony in its determination. 

THE COURT: Motion denied. 

MR. RAND: We now move, Your Honor, for a dismissal of the in- 
dictment, or, in the alternative, for an order permitting the defendant 
to inspect the Grand Jury minutes, or, in the alternative, that the Court 
inspect the Grand Jury minutes to determine whether there was evi- 

_ dence before the Grand Jury of the commission of any crime by the de- 
290 fendant. These alternative motions are made here, Your Honor, 
in light of the testimony by Mr. Morris yesterday, the only witness 
offered by the Government -- 

THE COURT: Waita minute. Any crime. Well, do you mean the 
matters that are covered by the indictment? 

MR. RAND: That is right, Your Honor. It is our contention that 
upon an inspection of the Grand Jury minutes it will appear that there 
was not evidence before the Grand Jury warranting the return of the in- 
dictment here and it is our contention that that is so primarily, in view 
of the testimony of Mr. Morris yesterday. As I say, the only witness 
offered by the Government and the source of the only testimony regard- 
ing the purported cause for subpoenaing defendant and seeking to compel 
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his testimony by the Internal Security Subcommittee that he never ap- 
peared before a Grand Jury. Consequently, it seems plain to us, we 
cannot, of course, hope to establish beyond per adventure of a doubt 
without an inspection of the Grand Jury minutes, but it seems plain to 
us that since Mr. Morris, who was the only witness offered by the : 
Government, did not appear before any Grand Jury, that there was no 
evidence offered to the Grand Jury with respect to the issue of cause 
for subpoenaing Mr. Liveright in March of 1956, nor, indeed, it seems 

to us, was there any evidence offered by the Government with respect 

291 to the pertinency of the questions to the subject matter under ues 

quiry. 

THE COURT: Well, I would assume that there was nothing before 
the Grand Jury as to the cause for subpoenaing him. I would assume 
that without even looking at it. 

MR. RAND: If that is so, Your Honor, then we press our motion 
because if that is so, if that is a fact, then we believe that an essential 
element of this crime, evidence as to an essential element of this crime, 
was not presented to the Grand Jury and, therefore, that the Grand 
Jury was not justified, under the United States against Costello doctrine, 
was not justified in returning this indictment. 

We therefore move that the indictment be dismissed, or, in the al- 
ternative, as I say, defendant be permitted to inspect the Grand Jury 
minutes, or, in the alternative, that the Court inspect them in order to 
demonstrate, as we believe we can, that there was not evidence pre- 
sented to the Grand Jury sufficient to warrant this indictment. 

THE COURT: Motion denied. 

MR. HITZ: I wonder if I could, for the sake of the record, state to 
the Court that there was before the Grand Jury, a witness who was) pres- 

ent at the time of Mr. Liveright's hearing and he testified before 
the Grand Jury. I think that that will dissipate any color of Sa 
in what was asked. 

THE COURT: Well, I doubt if he testified as to the probable cause 
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for issuing the subpoena, did he? 

MR. HITZ: Iam unable -- Iam not in position to state that, Your 
Honor, unless -- 

MR. RAND: Your Honor -- Excuse me, Iam sorry. 

THE COURT: Wait a minute. 

MR. HITZ: -- unless Your Honor requires me to divulge what was 
before the Grand Jury. I don't feel that without a direction from you 
that I should do that. 

MR. RAND: May I respectfully request the Court to direct Mr. 
Hitz to do so in view of the fact Mr. Hitz has already disclosed the 
nature of the proceedings before the Grand Jury? 

THE COURT: Well, I would think that before -the-Grand-Jury- 
testimony as to probable cause for issuing the subpoena would be abso- 
lutely irrelevant and immaterial. Therefore, I see no reason to go into 
it. 

MR. RAND: May I therefore move the Court that in view of Mr. 
Hitz’ statement that a witness appeared before the Grand Jury that the 
Court direct Mr. Hitz to spread on the record the nature of the testi- 

293 mony, not the testimony, but the nature of the testimony which that 
witness did give. 

THE COURT: No. 

MR. RAND: That motion, then, is denied? 

THE COURT: Denied. 

MR, RAND: May the record note that I take exceptions to the denial 
of these several motions by the Court. 

THE COURT: It will note it but you don't have to take exceptions 
to it. 

MR. RAND: Thank you. 

* * * * * 
295 MR. HITZ: Your Honor, two things have occurred to me since the 
last recess. First of all, I would like to state for the Court and the rec- 
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ord and Mr. Rand my understanding of his objection to the admission 
in evidence of the 1956 Annual Report of the Subcommittee and that it 
is my understanding that the objection to that report was not that the 
particular evidence copy lacked authentication but that there is no posi- 
tive direct evidence in the case that it was ever proved. I would like to 
ask Mr. Rand if he would confirm my understanding of his Dosition with 
respect to that. 

MR. RAND: May I look at the document? 

THE COURT: That is exhibit what? 

MR. HITZ: Nine. 

THE COURT: Nine. 

(There was a short pause.) 

MR. RAND: Perhaps I can make myself clear: I cannot object on 
the ground that Government Exhibit 9 was not a true and accurate copy 
of a report which was submitted to the 85th Congress, First Session, 
United States Senate, by the Committee on the Judiciary. I did object 

296 on the ground that there has been no proof that this report was 
approved in accordance with the Standing Rules of the Senate and the 
Legislative Reorganization Act of 1949, either by the Subcommittee 
known as the Internal Security Subcommittee, or by the Committee on 
the Judiciary from which the report purports to have been submitted to 
the Senate. 

MR. HITZ: Thank you, I understand now. 

The other subject is that I have not really had full crm until 
now -- and I seek it now -- to point out to the Court, and, very briefly, 
the position that we take with respect to the offer of proof which I under- 
stand has been received in evidence of what Professor Emerson would 
testify to were he called. | 

Now, I did make it clear that we did not object to it being received 
in evidence, but I want fully to state to the record our position with re- 
spect to it and I would like very much that this be in the following lan- 
guage, which is the language we have used in respect to similar offers 
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in other like cases, and the Government's position is that we do not 
concede that the matters to which the witness addresses himself are 
ones in which expert testimony is permissible, and it does not concede 
that the witness is qualified as an expert in this or any field. 

297 The Government does not concede the accuracy or the validity of 
any statements of fact, conclusions of law or opinions which may be 
stated therein. 

THE COURT: Well, I appreciate that. If this case were being tried 
before a jury I wouldn't admit it, but it is not being tried before a jury, 
so I admit it. 

* * * * 

298 FINDINGS 

THE COURT: The Court finds that the following facts have been 
proved beyond a reasonable doubt: 

1. Defendant was summoned to, and did, appear before the Internal 
Security Subcommittee of the Senate Committee on the Judiciary in the 
District of Columbia on March 19, 1956. 

At that time and place, defendant was asked each of the questions 

_ specified in Counts 1 through 12 of the Indictment. 

The defendant refused to answer each of the questions specified in 
Counts 1 through 12 of the Indictment. (See Government's Exhibit 7.) 

2. The Subcommittee was then and there a duly authorized and 
constituted subcommittee of the Judiciary Committee, having the author- 
ity of Senate Resolution 366 (81st Congress) and Senate Resolution 174 
(84th Congress). (See Government Exhibits 1, 2, 3, 4a, 4b, 4c, 5a, 5b, 
5c.) 

3. The subcommittee was then engaged in conducting an investiga - 
tion on the subject alleged in the indictment, namely: To determine the 
extent and effect of Soviet power and activity operating in the United 

299 States through the Communist Party and other organizations, study - 
ing the structural revisions the Communists have made in their network 
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in order to avoid detection and tracing the movement of individual | 
agents through the changing structures, and considering the activities 
of registered Soviet agents. and agencies and such other agents or agen- 
cies not now registered whose activities may require legislative action. 
(See Government's Exhibits 7, 8, 9 and 12.) 

4. The above subject was a question of inquiry within the Saher 
of the Subcommittee. (See Government Exhibits 7, 8, 9 and 12.) | 

5. The Subcommittee, in conducting this investigation, in summon- 
ing defendant, in questioning him as it did, and in asking him the ques - 
tions contained in all of the counts of this indictment, was acting with a 
valid legislative purpose. 

6. The Subcommittee had reason to believe that defendant wee pos- 
sessed of information which might be helpful to it in this investigation. 
The Subcommittee had such reason to believe both when defendant was 
subpoenaed on March 13, 1956, to appear before it, and on March 19, 
1956, when he appeared before it in its executive session at 2:10 P. m. 
and in its public session at 3:30 p.m. The Committee did not call, de- 
fendant as part of a broadside or dragnet process. (See the testimony 
of witness Morris in this case and Government's Exhibit 6.) 

7. Each of the indictment questions, either on its face or in context, 

300 was pertinent to the subject of the inquiry. In addition, defendant 
was fully aware of that subject and of the pertinency of the indictment 
questions thereto when he refused to answer them. (See Government's 
Exhibit 7.) I 

8. Defendant's stated reasons for refusing to answer the indict- 
ment questions do not constitute legal justification for his refusals. 
With particular reference to his claim of First Amendment rights of 
speech, silence and press, the legislative need for the information 
sought outweighs those considerations. 

9. Defendant's objections and reasons advanced for refusing to 
answer the indictment questions were rejected by the Subcommittee and 
demand was made for him to answer notwithstanding those objections 
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and reasons. When defendant persisted in his refusals to answer these 
questions he did so deliberately and intentionally and thus violated 2 
U. S. Code, Section 192 as charged in the indictment. 

10. For the foregoing reasons I find defendant guilty as charged 
in Counts 1 through 12 of the indictment. 

MR. RAND: Your Honor, may I note an exception to the findings 
of the Court as being contrary to the evidence in the case and may I 
also, if it is proper, ask that the record note that in accordance with 
Your Honor's request, defendant did submit proposed findings of fact; 
and may I ask that those findings be made part of the record. 


301 THE COURT: They will be so made a part of the record. 
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Now, does counsel wish to waive the obtaining of a presentence re- 
port in this case? 

MR. RAND: Defendant waives the obtaining of the presentence re- 
port, Your Honor. 

THE COURT: Well, in this case, the defendant, in the original case, 
was found guilty and sentenced to three months in jail and fined $500.00. 
That has been some eight years or close to it. During that time this 
case has gone to the Court of Appeals, gone to the Supreme Court; there 
has been a great deal of delay connected with it. There has undoubted - 
ly been a great deal of expense on the defendant. There has also un- 
doubtedly been a great deal of pressure and upsetting circumstances 
on the defendant's wife and family. 

So that in effect the delays and circumstances between the sentenc- 
ing in the first trial and the present trial have, in the opinion of this 
Court, amounted to -- I don't know just how to express it -- but have 
been worse than if the original sentence had been carried out. 

For that reason, this Court will suspend the imposition of sentence 
in this case and put the defendant on probation for a period of ten days 
and will not require that the defendant report to the probation officer. 

MR. RAND: Your Honor, first, on behalf of myself and the defend- 

ant, may I thank Your Honor for your kindness and your 
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consideration; on behalf of myself, your consideration in indulging what 
at times may have been very trying circumstances in so far as I have 
attempted to be an advocate. May I -- and perhaps the defendant wishes 
to say something himself personally but may I also ask that defendant 
be released from bond which is now in effect, Your Honor? 

THE COURT: He will be released; and I had missed one very im- 
portant procedural question, and that was before passing sentence to 
ask if either the defendant or counsel had anything they wished to say; 
so I will ask at this time if either of you have anything you wish to say 

with regard to the sentence that you would have said before I announced 

it? 

DEFENDANT LIVERIGHT: Your Honor, all I can say after pro- 
nouncement of sentence and suspension thereof is that I very genuinely 
appreciate your liberal approach on a human basis to what defendant 
has undergone during this period of years. If you had -- may I aay this, 
sir: 

If you had asked me to make -- take advantage of the privilege of 
addressing the Bench before pronouncing of sentence, I would have said 
something in regard to my continued belief in the principles for which I 
think -- which I think precipitated this case. I certainly don't want to 
burden the Court with that now but I would like the privilege of asking 
Your Honor, if I may write these and send them to you in due course of 
the next period of time for your consideration. 

303 THE COURT: You may anytime you wish. 

DEFENDANT LIVERIGHT: Thank you, sir, very much. 

THE COURT: Would counsel have anything they wish to sly before 
the imposition of sentence? 

MR. RAND: No, Your Honor. 

THE COURT: ThenI will reannounce and republish my sentence as 
I originally gave it. 

Thank you very much, gentlemen. 
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_bouellant's statement of Questignn Presested 


Im March 1956, appellant appeared in response 
to a subpoenn insued by the Chaizuan of the Internal Security 
Subcomsittese of the Comittee on the Judiciary ef the United 
States Senate, and testified before the Chairman purporting 
to sit alone ae a Subcomittes. appellant refused te ansuer 
certain questions for which refusel he was indicted and 
convicted of contenpt under 2 U. 5. C. 192. Theis ence is here 
fer the secend time fellewing reversal by the United States 
Suprene Court ef a price csaviction. ‘The questions presented 
by thie ease ares 

2. whether the eubpecna was authorized by the 
Subcoemittes and, if net, whether it wes invalid. 

2. thether the issuances ef the subpoens by 
the Subcommittee wes based upon prebeble couse as required by 
the Subcennittes’s rules and by the Fourth Ansndeeat. 

3. ‘Whether appellant's right te cress-exanination 
and to make @ fell defense wae not unduly curtailed. 

4. Whether the tribunal wes a competent ene 
where it conducted hearings without Senate pernissien while the 
senate wes im ceseien, and by 2 Subcommittee of ene. 

$s. whether the Governnent failed at the trial 


te establish subject matter and pertinency, whether these anttezs 
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were nade “lunineus* to appellant at the tine of the subcomittes 


henring and whether the Government is eetepped fren asserting 
a oubject satter different fren that clained by it at the 
first trial. | 

6. wnother appellant was denied a speedy trial 
and was uitinately tried in vielation of the applicsble statute 
ef Limitations ané the double jecpardy clause. i 

%. sectner the indictamnt stoymtaty oot Sorte 
the subject matter of the inquiry. 

8. eacther (he intistuant was invalid becunee © 
majority of the grand jureze were goverauent exployeus. 

9 Ubhethax the sabcomittes's inquiry was in 
violation of appellant’s First amendnent rights. | 

ae. Wether the charter of the Subsmmittes was 
wacemstitutianally vague. | 
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APPEAL PROM THE UNITED STATES DISTRICT COURT FOR THE 
DESTRICT CF COLMA 


Am iscict¢icona, Statbermant 
This is an appeal from e@ conviction in the United States 
District Court for the Distriet of Columbia. This Cast has 
jupiadicotion uxdee 25 U.3.C. 1291. Jwrisdiction of the case 
below was based on 16 U.S.C. 3231. 


Statement of tas Cage 
Tis case concer slieged cantenyts by appellant, uxier 
2 U.S.C. 192, in refusing to answer questions directed to hin 


ia & purported hearing of the Senate Internsi Security Sub- 
camittee ("the Subcommittee’) veid o: March 19, 1956. It ts 


ee 
in thet year. An earlier conviction of apyellant fur the 
alleged contempts was affirmed here (/¢% App.d.C. //j , 260 ; 
7.24 706) but reversed by the Supreme Court (with other pend- 
ing cones) for failure of the infictuent to vet forth the 
question under inquiry. Rusea v. Busted Suates, 369 5-5. 
79. 


on Cetober 12, 1962, appellant was reingicted. The now 
indiotment (JA. 3-5) chaxges, inter alia, that on March 19, 


unier inquiry, which pertinent queatians he deliberstely 
ond intentionally refused to answer.” The indictwent then 
sets forth, in thirteen separate counts, ench of those quas- 
tions (“the indietuant questians~). 


mre tranmerict of te Sicomittes leering appears at 
SA, 32-52. after veing interrogate’ in a closed session be- 
fore Senator Zastiami, sitting alcns, SS 


opevetes through the Consist 
to whet 
devised 


ormae 
heve anc 
wrong 
—— 


fais extrecsiineriiy vague acd generei 
statement iz, es folicws (S.d%. 37 = 38): 


i pial 
apy “ie ih iti di 


been 
areli 
te evoid 
the oovenent of 


. ietuding questions wether be bed been & meuber 


“Ye sheli tey to determine to what extent 
Te inserrogatio: of asgelient related to his scliticel 
of the Commarist Party i: 1955 (thirteem years price to tie 


covet 


ar 


i 
! 


1 
t 
f 
{ 


by the Subcommittees chaismm on ® previous oocarion and cet 
forth “the jawpose of the particular series of bearings ve-~ 


eommel Morris reat a statement which be said had been rede 


ing bede® (3.4. 37 }- 


Subccmmittes hearing) ani whether he ws at the tine of tie 
nearing, in 2956, © wouber of or affiliated with that varty 
(S.A. 35 - 49. posein). yrotesting thet the Subeomaittes had 
no jurisdiction ar power to inguive inte such amsceiatiens 
{J.fe 49 - 52). appellant refused to anewer such questions. 


upon his veindiotuent efter the Supreme Court's reverssi 
of tne earlier conviction, appellant filed motious for dismissal 
on various specifies graaxis {(J.4. 6-8), for 2 hearing on tee 
qualifications of the gvend jurave and an inspection of te 
Grand Jury minutes (J.A. 9-26) and for ao onder directing the 
Government: to fwnish @ bill of particulars (J.A. 27-38). 


After bearing, the Distriet Court dismissed Count 
Thirteen of the indictment but denied appellant's motions 
im @=hl respects (J.A. 38).* 


Srier to trial, at appellant's request, identical 
; cumpoenes duces tecun were issued to the Subcomittes's chief 
eouwel end the Clesk of the Senate, dinecting that they aro 


Guee, inter ghia, 211 material in the files of the Subcomittes 
Riqvaeo ee 
ani ite pavent Comaittes on the Judiciary covering the investi~ 
gatsens emi hearings in the course of which syyellant had been 
exemtimed (3-A. 19-20). Gn the Govertmmnt’s motion, oe cae 


Pr nn nnn tr n eumnnpmenemennnneimmanasmnesnmmmneneamnamanutl 


in hed also file¢ @ motion to transfer the case 
iis 2 eaacabln Soess Eastern Dieriot of hnmeyiran 
but withdser that motion before hearing. 


Court quashed these subpoenas (J.A. 99). 


The case wes tried te the Court withowt a jury on 
November 15 to 20, 1963. 


The Government's ease consisted of formal documents 
relating primarily to the Subcommittee's authority and pro- 
cocures ‘\! the testimony of Robert Morris, counsel for the 
Subcommittee in 1956. ‘The Government's proof, dealt with 
tn detail in the discussion of the several points of the 
argument, infrg, was, in substance, 23 foliows: 


Morris testified that the issuance of the Subcomittes’s 
subpoena te appellant hed veer authorized by Senator Eastiand 
after Morris hed told him thet he, Norris, hed information 
that appellant was at the time a member of the Commmist 
Party operating in New Grieans, that he had been sent by 
Communist Party officials from the North to the South and 
told “to stay clean... and to work for the furtherance 
of Communist ani Soviet activity in the South,” that his 
home had been used for “clandestine Commmist purposes,” 
that he was then active “in a professional branch of the 
Commanist Party in the south” and thet he was a program 


“Except insofar as the Court directed that if there were 
ee cece 


sovernzent court that 
Se ensisamantenten wasctuniece tii. 99-160}. 
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Girestor “of a very powsrful television station in Kew Crlesns 
ond wes a person of great influence in the commmications of 

that tow" (J.A. 87-91) Momris had told Senator Eastland that 
he felt such information was sufficient to warrant issuawe of 
a subpoena (J.A. 90). | 


Norris further testified that he had received all this 
information shortly before the issuance of the subpoena fron 
fe person with whom Morris had spoken about three times snd 
who himself had no persone} knowledge as to appellant or his 
activities but merely reported that he hed secured such in- 
formation from a third person (J.A. 125-116, 119, 122-123, 


125~126). 


The trial Court, nowever, barred appellant from crose- 
exenining Morris to ascertain the truth of Morris’ testimony 
es to the existence of such information, the identity of his 
informant, that of the third person from whom the informant 
reportedly hed received the information, or the details and 
sources of that information; from inspecting that informa- 
tion insofar oe it may bave been in writing; ani from having 
the alleged inforwant produced in court for examination (J.A. 
213-234, 115-119, 156-161}. In view of these Limitations ine 
posed on appellant, counsel then moved that all of Nerris' 
vestinony concerning such information be stricken and dis- 
regarded by the Court (J.-A. 161-162). The Court denied 
this motion (J.A. 162). : 


It was undissuted that Senster Eastland alone pur 
portec to act os the Subcommittee curing the hearings in 
qassticn: and that he eat ot s time wan the Senate was in 
passion exc uo request wee made for permission to or per 
mission obtained frum the Senate for the Subcommittee to 
sit at that time (J.A. 229-130). 


worris also testified (J.A. 92-93) thet the subject 
of the Supcoméittee’s inqguixy at the time of appellant's 
appearance vas that set forth in the stavenent reed at 
the beginning of the open seasion, reproduced in sxtengo 
in the Statement of the Case, supra, >. 53 - 


Morris further testified that be had st mo tine ap~ 
peered Defore the Grant Jury which returned the indiet- 
want (J.A. 105). 


A& the close ef the Goverment‘s case, appellant 

therefore moved for cimmissel of the indictasnt or, in 

the sltexnative, thet the Cow’t permit appeliant to inspect 
the Grend Juwy mimstes or itsolf inspect tie Grand Jury 
minutes to determine whether there wat evidense before the 
Grand duny of commision of the crime charged (J.A. 262-263}. 
Although the Court stated that it “would assume thet there 
was nothing befove the Grenc Jury as to che cause for sd- 
poensing” appelisas, it denied aysiiast's mtion (A. 163). 


Appellant's case consisted primarily of the testimony 
of rrofessor Thames I. Inersen of Yale Iaw School, Yale 
Gniversity, in the fom of a written offer of proof, with 
respect to the relative interests of the Subcommittee ani 
appellant in light of the First suentaent considerations 
involved (J.A. 57-74, 12%). 


AMopting the findings proposed by the Government — 
(Joke 2002), the Court found appellant guilty as changed 
in Counts One to Twelve, inclusive, of the indictuant 
(Joh. 166-368) entered a juignent gocordingly and “sus- 
pended the imposition of sentence” (J.A. 25, 268-269). 


volved are set out in the Appendix, infrs. 


Stapenent of Pointe 


fhe District Court erred: 


2. in decying appellant's motions (a) to disnies the 
indictment, (b) for a hearing on the qualifications of grand 
jorore and for inspection of the Grant Jury mimtes, and 
{e) for a bil of particulars. | 


2. in quashing appellant's subpoenas cures teom 
directed to the Clerk of the Senate and the chief counsel 
of the Subcemsittee. | 


3. In fivting that the Subccmsittes was justified in 
suppesneeing sppella:t as a witness, that appellant was dniy 
suvpoensed end that the tribunal before which the alieged 
contempts cocurred was e duly authorized Subcomittes of 
the Congress. 


&. In finding there was a properly delimited question 
under inquiry ty the Subcommittee at the time of the alleged 
contempts, within its euthority, and that the Subccumittes 
ues then acting with a valid legislative rpese. 


5 In finding that each of the indictuent questions: 
was pertinent te sueh question under inguisy. 


& I finding that appeliant wee fully amare of the 
question under inquiry axi the pertinemy thereto of the 
indiotasnt questions. 


7. In finding thet appellant's First Amendment rights 
of speech, silence and press were outweighed by the jegisis- 
tive need for the informetion sought from him ty the wb 
committee. 


8. In finding that there was proof beyond a reason 
able doust of contempts by appeliant in violation of 2 
U.S.C. 192. 


9. I eurtailing appellant's rights to croce-exmaine- 
tion end to uae en effective defense, in violation af the 
Fifth asi Sixth Ammdnusnte. 


10. tn aubgecting appellant to « second trial, in 
violation of the Sixth Ameniment’s guarentee of spesty 
trial, the governing statute of Linttetions end the Fifth 
jmenteent's double Jeopardy clause. 


i. tn convicting appellant although (a) the Sub 
comaittee's interrogation violated his Pirst Aumdésent 
pights, {b) the subposua issued to hin was not duly | 


eathor ized, (0) appellant was subpoenaed without probable 
came, (a) the tribunal was not a duly authorized Sub- 
committee of the Congress, (e) there was no delimited 
question under inquiry by the Subccumittes, (f) the in- 


uder inquiry, (g) neither the question under inguixy aor 
the pertinence of the initietaent questions was made ltinows 
to appellant ab the tine of the Subcomistes hearing, 

(h) the indistasnt failed to state the suthority of the 
surcomitttes and atequately to state the question unter 
questions, (1) ten of the Grand Jurors who returned the 
indietaent ware Pederal Government employees, ani ; 

(J) the enabling resolution of the subcomittes 1s un- 
constitutionally vague. : 


Sumery of Auumens 


2. ‘tee determination to issup the subjcens to ap- 
pellent wes made ty, amt tte issumwe guthorised ty Senator 
Restiant alous, ani not by the Subccmistes, as required ty 
senate Resobation 366 and section 13i(a) of the Iagisiative 
Reorganisation Act. @te subpoena issued to appellant ws 
gherefore invalid. Shelton v. United Sustes, App. DCes 
327 F. 2a Gal. 


2. Appellant was. subpoenaed without provable 
cause, in vielation of the Legislative Reorganization 


act, Senate Resolution 366 aui the Fourth Amendment. 

it wes Senater Bastlant alone of the Subcommittee mam- 
vere who determined that appellant should be subpoensed 
and issued the subpoena. He did se on informxtion ro- 
lated to him by Subsummittes counsel. Compel hai, how 
ever obtained this infoswstion fron en vnidentified per- 
soa not explayed ty tie Subcommittee who, in turn, bed 
obtained it from an unidentified third person. There 

was no evideuse that the Subccumittes had or considered 
ony information as te appellant or, indeed, that Senator 
wastien! knew or considered the sourees of the informa- 


the sttendenee of witnesses it deems advisable and clearly 
contenplabes thet the Subccamittes have ani consider ate~ 
quate information to support a deternination thet there 1s 
probenie cause tc conpel a witness’ testimony. This ws 
not the case here. sioreover, as the Suprane Court's 7e- 
cent decision in Aguilar v. Texas, Wo. 588, 0.7. 1963, 
june 15, 1964, makes plain, the subpoene of a witness 
enter the eivewstences here ani on the basis of such 
tnformation as wes neve inwolved viclates the Fourth — 


Be Appeliant's rights of eress-exexization act to 


none an effective defense were curtailed, in vickation 
oc the AR end Sixth Ament, Lt mayest to te 
ing bis. re Qoverseent's proof on this iawes was Bub- 
comsittes coumel's testimony thet Senator Zastland, wi 
devernined to subyoers appellant and who issued tie sub 
poena, had been ied to de eo by certain information whieh 
Subcommittee counsel velated to hin; end that couwel het 
obtained it from en wiidentified third parson. ay sub- 
posnas direrted to the Subecomistes and its parent Com 
mittee on the Judiciary, appellant sought to have pro- 
Guee’ such vritten information as might be contgined in 
the Suscassittes's files. at the trial, ny cress-exmmie- 
sin, eg to eneian Sate the varsity an rial 


the witness' 


of ,/ testimony. Be was precluded in beth respects by the 
@rtal Court. fs, appellent was barred from any effoo- 
tive inquiry into the issue of probable cause. 


4. Ge tribunal before which the alleged contempts 
occured was uct s duly suthorized Subcommittee of the 
Congress. at the time of the alleged contenpts, the 
Senate was in seosion ami no leave hai been requested 
from or gremted by the Senate for the Subcommittee to 
it. Tae hearing, therefore, was unmithorived in light 
ef section 134{c) of the Legislative Reorganization Ast, 
witch prohibits any standing ccumittes of the Senate to 
sit withows specis] leave while the Senste is in segeion. 


5. The Goverment at the trial fatied to prove 
(a) the question water inguiry by the Suncomittes at 
the time of the alleged contests and to establish the 
pertineney thereto of the indistwent questiom; end 
(b>) that these setters were uate “luminces to appellant 
at the time of the Subccmeittes hearing. The Govern 
sent's position was that the question under inquiry was 
the matter set forth in a statemat read at the cammnce- 
ment of the open nearing by Subcemsittes counsel. The 
generality, vagueneos emi hopeless subiguity of timt 
statement is, however, obvious on its fece and confirusd 
by the testimony cf the dovernment witness et the trial. 
rare wan no showing of « precisely delimited question 


under inquiry. Consequentiy there was no proof that the 
indiotuent questions ware pertinent to a question unier 
inquiry, a6 2 U.S.C. 192 requires. Purthergare, contrary 
to the requirements of due process, the jertinany of the 
tndtetment questions could net have been ani were not made 
“hesinous to appellant et the time of the Subccmittes: 


ta foto partbetar quetion water snout wn opal 
appeared vefore the Subcoumittes. 


&. SP Per 
violated the Sixth imminent guarentee of speedy trial, 

the govaming stabube of limitations and the Fifth Amnd- 
manc's double jeopardy clause. The second trial occurred 
dn Bovesber, 1963, seven years after the alleged contents. 
whe fault for this inordinate delay was the Goversment‘s 
alone, since it failed in the fist indistumnt to state 
the alleged question uior inquiry and, notaithetanding 
the urgent and repented insistence that the indictmens 
was defective for such failwe by appellant end other 
cetendants in compenson canes, the Goverment persisted 
st each step of the earlier proceeding to press the 
validity of the indictumt. This long delay not only 
deceived appaltant of the right to a spenty trish bot, 


by Gulling the recollection of the Goveruasat's witness, 
af the right to mum a efSeetive defeue against the new 
taGietuant.. 


The seccexd trial also violated the applicable Sive~ 
year statute of limttsbiens, 15 U.S.C. 3202. The provi- 
atens of 18 U.8.¢. 3208 424 not toll that stahube in this 
cone for tuo reasons: first, becmuwme i+ was euacted te per 
matt reindietuent enly where the origing] indictment hed besh 
@tesiesed by the Prial Court - not, os ome, after dismissal 
on appeal; and, secant, becamse it applies only uhese tre 
shatube hes run es a result of dilatexy cactios ty the de- 
Pontes. 


Finally, the second prosecution ef appellant violated 
the double jeopaxty clause of the Fifth imendzext. Ynited 
States 7. Ball, 263 0.3. 662, ic authority to the contrary 
and, we realise, st122 governs this Court. ve believe, haw- 
ever, thet Bell hws been cami¢erubly weakened by later deci~ 
sions of the Supreme Court emi today wuld be reconsidered 
end overruled. We reserve this point for argument on further 
appeal should sueh prove necessary. 


7, The indictment was iusufficient because it feiied 
to stabe the authority ef the subcommittees and adequately 
te state the question wuler inquiry and the pertinency there- 
to of the indictamt questions. None of the iniictumt 
reference: guthurisse the conduct of hearings on the quas- 
tion under inguizy so alleged in the indictment or suthorizes 
one member, rether than the ful) Subcommittee, to take the 
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testimony of o witness. Suh fathwe is fetal to an intiet- 
nent unter 2 U.S.C. 192 and vequives tte dioulasal. Daaeet 
Shapes v. Senger, KG F. 24 476 (2d Cir. ). 


Anottew fatal. defect is the feihwe of the indictnms 
to set forth e precisely Galimited question witer ingpsizy 
ty the Subccmsibtes at the tine of the alleged contespts. 
Under the temohing of Ramnel) v. United stapes, 369 U.5. 
729, suoh « Gefect aloo veyiires disuissal of tie indict- 
an | 


8, he indistaent wen invalid because ton of the grant 
Appellant hed « right te an impartial Grant Jury. Have, 
there was offimuetive yeoct, by effiderit, of ectuml dies 
acd prejuiice on tht part of Federal Goverment explayes 
jurars in & cave wash an this com. On thet showing, ap- 
pellant's motion to dismiss the indictumnt or, alterua- 
tively, his motion for @ heaving st which he wight offer 
tcotinny So ste sum has, shevid Mane hem gaeted- 
Deonde ¥. United Staten, 339 U.S. 262. 


9. scant occa uiecaabcsediiaa 
rejected this contention on the sppesl in the first jiverigt 
cone, decisions of the Sawem Cowt and of this Court sinse 
thet time have recognised the vitel significeme of First 


amentment rights in & prosecution wader 2 U.S.C. 198; and 
neve there was expert testimony of Professar Thoms 7. 
mmarson of Yale law School, analyzing the selative interests 
of the Goverment qui the individual end consleding that, om 
valance, the needs of the ihommittes in compelling appeli- 
ent's tectimny ¢id net justify the invasion of bis First 
anenimert riguts. 


30. we veserve for argument ugon further epyeal, should 
such prove nevesamry, the soutention that Senate Resolution 
366, the exabling resobstion of the Subccemitees, 4 unecnr 
stitutionally vague. Tis contention was advanced on the 


first eppesl bub rejected by this Court. 


At the cutest, 3% is plain thet water this Cowt's 
recent decision in Shelton v. United States, app. B.C. 
er ee 
not duly qutherieed ani on thet growsi alone the conrio- 
tion of appellant gust be reverse 


Tt was Sexatar Eastland alone of the Subommitter ma 
aa sn Selnns Sat nee 
@ witness aad who insusd the subposene (3.4. 87, 92). rier 
to ismumes of the mhpoum, then Suecmmittes comeel Merwis 
told Senator Zestlend thet he het certain information as to 
sppellant vanish he bekieved warranted itn issues (3.4. 87- 
92}. 


fe may sioe have spoken to one otter amber, Seater 
Jemer (J.A. 122-333). tere is no evidense thet sy ether 
seer van conmated, nar any suggestion that the Subec- 
mines conssdeved ar in any suuse appnoves tee sukvouins 
of appellant. 


sein cieesion, expeller 
conviotion mast be severwed. a 


Resolution 366, the Subcommittee's authorizing resolution, 
provides, as follows (Appendix, infra, p.3a): 


may be served 
such chairman. 


Thes, it is the Subcommittee itself which has “the power 
and the responsibility of deciding who shall be catied,” 
leaving only the “mechanical or ministerial function of 
{issuing the subpoenas in the chairman”. Shelton v. United 
States, supra, 327 F.2¢ at 606. 


That authority to subpoena witnesses was vested in the 


Subcommittee and not in its chairman or any other. of {ts mem- 


pers, 1% clear a180 from §13h(a) of the Legislative Reorgeniza- 
tion Act, 2 U.S.C. 190b(a), which reads, in pertinent part, as 
follows (Appendix, infra, p.1s): 
"Each standing committee of the 
Senate, including any subcommittee of 
such committee, is authorized . . . 
deems advisable. * 


Indeed, the provision ef Resolution 366 1s undoubtedly de- 
rived from this statutory provision. 


AS Shelton holds, the responsibility for determining 
what persons may be subpoensed before the Subcomni ttee cane 
not be exercised, as was attempted here, solely by its chafr- 


{here is no dispute as te the circumtemes which ied 
to appellant's summoning as a witness. Those ¢ iso westanees 
ware, aa follows: 


Subecemittee counsel Morris, in some two or three mest- 
4nge with @ person not empleyed by the Subcommittees ani net 
fucther identified, was told by that persen that be, in tum, 
had been informed by snother, likewise uot identified, that 


appellant was a member of the Comamist Party operating in 
Hew Orleans; that he had been sent by Communist rarty offi- 
etals from the North to the South ani was told to “stay clean" 
and to work for the furtherance of Commnist and Soviet ae- 
tivity in the South; that his home had been used for “elan- 
destine Commmist purposes"; that be wes then ootive “in & 
peofessional trench of the Comnmist Party in the South"; 
thet be was then & progres director “of a very powerful 
television station in Hew Orleans and wes a person ef great 
influence in the comamications of that tom.“ Shertiy be- 
fore appellant wie’ cubpoemeed, theris velaved this inform- 
tion to Senator Eastland, who thereupon desided that ap- 
pellant should be mubpoenaed (J.A. 5-33, 125-119. 225-126). 


Although Morris considered “the sources of his inform 


gion” (JA. St), tae ts no evidene thet Morris ever mt 
veported the extatenee of the information to Seater Eastland 
and told him that he, Morris, belisved it warrented iamumee 
of @ Gubpoera to appellant (J.A. 90), thare is no evidence 
thet Nomis told Senator Eastlant where Morris bad secured 
the information op, 25 ws the fact, that the information 
was seoent-hents nor thet Seumtor Eastland inquired st a3 
about the source of the information. 


In these cizeumtenses, the sumoning of appellant ws 
taeiad water the Iagislatave Reergentantion dot, Somat 2e- 
solution 366 and the Fourth Amendment. 


ve nave atreaty refered to $19M(a) of the Ingiatessve 
Rongenization sot and Senate Resohubion 366 (amgumnt, %, 
sure). ——— 
by subpoenas . . the attentanse of such witnesses . 
hE NSLP EE NE EIS 
gauber but in the Subcommittee itself. Paes poveieions 
juttetadiy consider stequste infomation to suport 8 
detevainabton that there is probable cause te conpel the 
testimony of a witness. | 


tn the present case, howaver, the Subscmmittes meither 
ned nor considered any information at sil as to eppelians. 
Adequate information was net possessed, even hy Senator 


Sestlaxt. Mor, if it were relevent, by Norris. For both 
the Senster and bis couwel had end relied on information 
fed Morris second-hand by an informant who conceded he hin- 
geif had no personal imewledge of the facts. 


In such circumstances, the subpeens of appellant cam 
tainly alzo violated the Fourth Amendment. I% will be re- 
called that in Bapenblatt v. United States, 360 U.S. 209, 
138, the Supreme Court recognized the need for provable 
cause for requiring a wituess' attendance before & Con- 


Rarities: in ite opinion, the Court pointed out the specific 
facts which it deemed established probable cmme, amons 
them @ prior witmess's testimony under oath identifying 
the petitions there as e@ wonber of a Commmint Party 
group. 


Recently, in Aguijay ¥. State of Tams, U.S. . 
Mo. 548, Ostever Term, 1953, 32 L.W. 4295, June 15, 1968, 
the Supreme Court discussed this question of probable cause 
and held @ search warrant invalid where bozed upon inform- 
tion far more dixect and specific than exists in the instant 
eene. In that case, the police officers suimitted to a Justice 


of the Peace an affidavit stating, that they had received 
tnformation from a person with kaovledge of the facts, rather 
than secondhand, as {n the instant case. The Supreme Court 
nevertheless said that: : 
"e © athe court must still — that tne 
magistrate perform his ‘neutral and detached’ 
function and not serve merely a2 @ rubber 
stamp for the police.” 
The Court potated cut that the conclusion “that petitioner 
possessed narcotics was not even that of the effiant himself; 
tt wes that of an unidentified informant. The affidavit 
here not only ‘contains no affirmative allegation thet the 
-affient spoke vith personal knoviedge of the matters contained 
therein’, {t does not even contain an ‘affirmtive allegation’ 
that the affiant’s unidentified source ‘spoke with personal 
knowledge’ @ #2 #" ‘The Court went on to point out that "the 
magistrate must be informed of some of the under iyiag cire 
cumstances from which the informant concluded that the 
narcotics were where he claimed they were, and sone of the 
underlying circumstances from which the officer concluded 
thet the informant, whose identity aced aot be disclosed 
. + » was Yeredibie® or his information ‘reliabiec*. . 

In the instant case, none of the “underlying circunstances" 
were revealed by Morris either to Senator Eestiead, whe 
improperly purported te exercise authority vested in the 
Subcommittee, or to the Subcomaittes, which stoot ta the 
position of the Justice of the Peace in the Aguilar case. 


Zhe 


rrr. 


In a prosecution uder 2 J.8.¢. 192, "the Court must 
accord to the defendants every right which is guaranteed 
to defendants in all other ertminsl eases.” Watkins v. 
United Staten, 354 U.S. 276, 206; Deutch v. Used Sates, 
Segre, 367 U.3. 856, 4TL. One of those rights, fuxienental 
te a fair trial, is thet to a reasonable cross-exastination 


of the Govermm=ant's witnesses. Alford v. United States, 


282 U.S. G87; see Reidhy Vv. Pinks, 335 U.S. 269, 275-276. 
Tails right was denied appellant et the trie] in this case, 
with respect to the vital issue of probanle cause. 


As we have already noted, the Suprem: Court hes made 
plain thet no person's appearance as a witness before 2 
Congressional camsittee, at least where, as here, First 
crimineate druguet procedures, lacking in ;rubeble cme 
for velief thst he possessed information which might be 
helpful” to the comittes. Rereublatt v. Gaited States, 
Supra, 360 U.S. at 198. Prokeble emme is relevent also 
to the judicial process of balancing the interest of the 
witness in his privety and silence against thet of the 

public in his testimmy. ‘the importance of these basic 


consifevations . « . 01 prosecutions unter 2 0.8.0, 192 
cas vecensiy reaffimed by this Court in Shelia, gamle. 


poena here oniy because Morris relatet to hin infeme- 

tion as to appellant's so-calleé Commmist activities. — 
wopris testifies ne hed coteined that infornstion fren 
on unidentified perem with when Herris met two or tree 
tines. nis person, however, ¢44 not claim personal knew 
ledge os to appellant but reperted only thet he, in tum, 
had secured such information fven a third person, ois0 
{Teds S892, 119-219, 295-195). | 


=o aceite 
of the Subcomittes and to the clerk of its parent Comittes 
on the Juiiciary, appelisst sought the production for his in- 
spection of ali written information es to sypellent contained 
an the Subcemittes's files (3.4. 18-20). Cn the Goverment*s 
motion, the trial Court quashed these mapeenes (Jak. 99). 
Again on the Gevermment's objections, the Court barred eress- 
exuxination of Mauris as to the Stentity of his eileged 2m- 
Pomme or of the thisd pereon fron van the taforment het 
allegedly secured his infommetion (J.A. 213-129). Res, 
peLiant wes cemplotely yoosiated fren inquiring Suto te woressiy 


of Merris' teatimony or the reliability of the ailaged in- 
formants or inforsmtion comering appellant. 


Mo reason appears wy the trial Court should have ac- 
comied Morris this higher stetus then that generelly accerded 
wituesses. 3o far as appellant imows, Morris' testimony may 
have been woven from the whele cloth, a product of a fertile 
jusgination; oy pevhape it was no more than faulty rescliss- 
tion. Yet, appellant wes barred frum demonstrating this 
through the only means evailable to hin, inspection of the 
Subcommittee's veoords and examination of the Goverzment's 
witzens. 


The result of so radical a curtatluect of crcss~exemina- 
tion ami of the dental of the opportunity to inspect the Sub- 
ecumitese's records was to preclude any effective inquiry inte 
the issue of probable cause, within the meaning of Barenbiatt, 
See. 


Here, wilike Bevenblett, there had bee no prier testi- 
mony before the Subccmmittes as to the witness’ partici;a- 
tion in Communist Party activities, e factor which night 
hawe justified his interregation. It wer therefore impossibie 
here, a¢ might have been possibile there, far the Court te 
balance “the competing private ax public interest: at stake” 
ami to determine wether the “subordinating interest of the 
Stave" was so compelling as “to overcame the individual con- 
stitutions rights et stake* (360 U.S. at 126-127). And, in 


CODBOTUERLE » wigs pani shape tito 
tats cane were not weighed but rather subordinated to the 
mene ipue Gixit of = Congressional camitees’s comely 


te ingury to appellant 16 compousted ty the trish 
Court's apparent ubter veJection of Professor Reerecn's 
uncontradicted testimony (JA. 57-74), axalysing in detst2 
toe reapuctive Sntereat of sepaiiunt in mutates MP 

silence end that of the Subsommitees in compelling his 

vesting; and Proteaser Raageon's expert opinion that te 
saterents of the Subeamittes in cbteining infermetion fren 
aopellant as an aid in developing further legislation te 
protect intemal security ware sunstentially cutwnighed 
wy the interests of appellant in freedas of speech OF 
pitense ant those of the comamity in mintaining freeden 
of polities} expression and otter contitions ensential te 
maintaining an open society (J.A. Fe). 


i 
wes denied the rights to that effective cress-exmuination 
axl to an effective defense guarentect every defentant by 
the Fifth gal Sixth ssandeents. i 


The decision of the Supremes Court in Yellin v. United 
States, 37% U.S. 109, requires reversal of the conviction 
of appellant for ancther reason. 


She provisions of 2 U.S.C. 192 contenplate that the 
tribunal vefore which the alleged contempts ocourred was 
at the time of the contempts authorized to sit as a ecumittee 
‘oe Subsommittes of the Congress. For e “tribunsl thet is not 
competent is no tribunal, ad it is uxthinieble that such a 
pody can be the instrument of criminal couvietion.” (hetstoftel 
¥. United States, 335 U.S. 34, 90. The trilamsl here wes not, 
however, authorized to sit when sppellaut appeared, on March 
19, 1956. 


The indictmnt alleges thet at the time ef the alleged 
contempts, the Subcamittes was sondusting hearings pursuant, 
inker glia, to “the Standing Rules of the Senate” (J.A. 3). 
Those Standing Rules embody, in part, § 13%(e) of the legisia- 
tive Reorganizabion Act whieh provides, as follows (Appendix, 


Tt is wndiaputed that: 


(2) when appeliant appeared before Senater Restlend 
im the afternoon of Kaveh 19, 1956, the Semmve wes in 
seasion (3.4. 229)3 ani 


(2) no ieave hed been requested fron or granted by 
the Senate for the Subcommittee to ait at thet time (JA. 
129-130). | 


Consequently, ab the tine of the alleged contempte, 


Ga the appeal in the firet case, this Court sdverted 
to the provision of Seaste Resolution 366 which axtharizes 
the Suscomuittes “to sit and set at much places and tims 
uring the seusicns, recesses, ant aijourned periods of 
the Senate . . . 25 1t Gems sivisable" (qwhesis supplied). 
0% bpp. DC. /¢7:m. IOs BOP. Of 7B, TIA n. 10. Tare is, 
homer, no invensiszency between thet provinian and § 294(0) 
of the Legislative Reurganization Act. Authority to sit 
“during the sessions” of Congress is something quite different 
fron mithority to sit while a howe of the Congress “ig in 
seasion. * This becomes obvious if one compaves § 134(a) of 
the set (2 ¥.5.¢. 290b(a)) with § 234(e) (2 ¥.s.c. 290e(b)). 
wnereas § 13%(2) sutheriaes each staxting committees of the 
Senate to sit “Curing the sesaionn” of Congress “as it deems 


etwisables” § 138(c) (wich Jatter subsection, ss codified, 
follows immediately on the former) prohibits any standing 
oomaittes fran sitting, without special ieave, while the 
Senate “49 in sesaton." It is clear that the tem: “during 
the sessions” of Congress refers te periods after Congress 
has convened, as contrasted with periods of recess and ad- 
jownment; whereas the term “is in sessicn” denotes these 
periods when a particular house of the Congress is active- 
ly engaged end sitting in debate and deliberation.” 


Tne Subeammittes iteelf se construed the lagisiative 


Reorganization Act ani cousidesed itself bow by the re- 


In view of te Sugwene Court's intervening decision 
in Yellin ¥. Yuited States, spre, the Goverment my no 
loager, a6 on the first trial content (and this Court mey 
no longer find, as it @id, oJapp. D.C. a =, 200 F. BA 
at 724), that appellant is precluded from rateing this point 
vecmuse he felled to waise it when he eppeared before Senator 
Bestlaxi. Wor my it my longer be said, as this court stated 
in its eavlier decision {/09 App. D.o. , 200 9. 21 a TI), 
that aay infizatty “in this respect was cured by the Senate 
ection in eiting appellant for contexpt." Neither of these 
points ig now tenable in view of Yellin. Tt is now clear 
teat a legislative committee ix “held to cbservence of its 
rules, Christoffel v. Uuited States, supre. just as, more 
frequently, executive agencies tave bean. See, 8.6.5 
Vstereli2 v. Seaton, 359 U.S. 595; Seeviee v. Dulles, 358 
U.S. 363." Yellin v. United States, supre, 374 U.S. ab 1A. 
tnd that the rights of a congressionsl comeittee witness are 
not “forfeited by wis fellure to make clear at the tine he 
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Ins @ prosecution user 2 U.3.C. 292, the Goverment has 


the “duty et the trial to prove that the questions propewsied 
ty the congressional committees wore in fact ‘pertinent to the 


question wider tnquizy' by the comnittes,” and the “first step 
in proving that component of the offense . . . [1s] to show 
the subject of the subcomsittes's inquiry” at the time the 
indictment questions ware put to this witness. Deutch v. 
United states, 367 U.S. 456. Precise delineation of the 
question under inquiry is essential not only to assure due 
process to the defendant but also to enable the courts to 
determine whether the indtctaent questions wore ‘pertinent 
te the question wxier inquiry” and a convistion in the particu- 
lar case thus justified. See Mr. Justice Frankfurter, con 
curring, Watkins v. United States, 354 U.S. 2176, at 217. 
Particularly is this vitel in a case such as this one, where 
abridgeuent of Firct smentment freedoms is involved and the 


| 
courts have the “awesome task’ of staking “out the limits 
Of the investigative power of Congress insofar as thet 
power affects the First Auexinent rights" of the witness 
sumone! tefore the camsittec. Shexten v. Usibed states, 
supra, 327 FP. 24 at 605. , 


In the present case, the Qovenaent failed to make tie 
necesuery showing of such 3 presize quation under inguizy. 
‘the position of the Goverment apparently was, and the evi- 
dence offered in thin regent, that of the witness Horris, 
was to the effect that the question under inquiry at the 
tioe of the alleged contespts was the ustter set furth in 
the statement reed at the comment of the oyen session, 
em Murch 19, 1956, quted shove in the Statement of ite Case, 
sapee, Pp. 3 (5.8. 92-96). 


Adopting the Goverment's proposed findirg in this 
veapect (J.A. is Sen hela: Seek Ret Se as 


The generality and vagueness of this statement is 
cbyiows on its face. Herris' testimony endenvoring tc 
eupiein it further confiows its hopeless ambiguity. | 


Titus, Morris testified that the statewent was cut 
“a new re-expression, radefinition of the underlying; 
mubhority of the subcommittee” (J.A. 92). °. . . Tt wasn't 
different trom the enabling resolution ‘Senate Resolution 
366}, out it mms a new expression, a modernized version of 
the scope of the hearings” (J.A. 93). 


Within the fvomework ef this “question under inquiry,” 
testimony wae compelied not only from appellant but alse 
from so incredibly various a grow as 2 defecting Soviet 
Union's Tass newspeper agency and working members of the 
pEeess; and with respect to such diverse activities as those 
of the HXVD, the Institute of Pacific Relations, Chinese 
trade wrions, the Seciety for Rumanian Relief, the Amrican 
Russian institute and the camauications industry in the 
Waited States. (3.4. 10-11, 134-136, 140-143). 


Norris’ attempt to import some intelligible meaning 
inte the statement resulted in mere msendering and compounded 
confusion. ‘hus, when asked whether it expressed a more limited 
scope than the Subecmaittes‘s authorizing resolution, Senate 
Resolution 366, Morris seid (J.A. 109-210): 


—— 


arom the world ani its undemmining of the social and gevern~ 


gental structure here in the United States” (J.A. 120). 
¥ isely, the of the Seviet 
an the. 2 States. Of course 


4¢ had a bearing on the cutside.” 


weal 


Still later, when asked whether the question unter in- 
quiry wes not really “Commmist activity broadly within the 
United States," Morris yeplied (3.4. 138): | 


| 
: 
|! 
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Usited States and its influence on the expansion of 


At another point in nis testinowy, the witness put 
the question under inguiry, as follow: (J.A. 140-142): 
“Well, <6's the sam 
statement of 


Stiii further in the course of his testimony, Morris 
Stated that the examination of appeliant “was genereliy 
wath reference to the subject of Commmiom. .. . generally 
with pespect to Commmism and particularily with respect to 
the changing structures of the Commurist Party and the de- 
ceptive aspects of the thing, general in one thing, specific 
otnerwise” {J.A. 14). 


interrogation of appellant was within the framework of 

an investigation of “Commmist penetration into the field 
af commnications” {J.A. 146), and “Commmist activities 
in connection withyilkis commmications media" (J.A. 347). 


Still further, the witness stated timt the Subcommittes’s 


investigation of appeliant was in connection with its inquiry 
inte 


In short, whet appears from the Gevemment's proof at 
tne trial is that the statement real at the ecmencemmnt 
of the open sension, relied won as defining the question 
uster inquixy, was intended to be snd is nothing more then 
an expanded paraphrase of the mutherizing Resolution 366 
(appendix, inte, p.9, }» and in teres os broad and geared 
an the terms of the resolution. ¢f. Beubsh v. United States, 
367 U.S. 256, 265; Dargeblatt v. United Stabes, 252 F. 22 229, 
136, aff'd 360 U.S. 209. Indeed, that is how Norris apparently 
unferntood it, answering sffirmatively when asked whether “the 
subject matter of investigation which eontroLied the taquizy” 
of appellant wes the some “as controled all cf the investiga- 
(3A. 222). | 


Such @ statement, howwer, affords no greater enlighben- 
ment as to the question under inguizy than 414 the charter of 
the House Committe on Un-American activities, dealt with in 
Wgticing V. Wnited states, supe. Here, an there, “It would 
be mare Giffieult to imagine @ less explicit authorizing 
resolution" (24. 354 U.S. at 202). Seo, also, Smarr. tow 


-%- 


Hempahive, 35% U.S. 234; United States v. Peck, 154 7. Supp. 
60% (D.D.C.). 


Since the Government failed to show that the Subcoamittes 
wes engaged in any precisely delimited question ualer inquiry, 
there could be end was no proof that the indictusnt q@ustions 
were “pertinent” to such a question waler inquizy, as 2 U.5.C. 
192 requires. 


This infimmity is fatal to the couviction here fer 
etiil ancther reason. Contrary to “the vequirunsmt ef tie 
Due Process Clause of the Fifth Auendment . . . the perti- 
nency of the interrogntion to the topic of . . . inquiry 
- + - [was not} brows) owe to the wituess at the time 
the questions . . . {were] put to him,” Deuteh v. United 
States, supre, 367 U.S. at 467-468. 


Finally, ao this Court has pecentiy suggested, the 
Govermmeat’'s position ai the trial as to the question under 
iuguiry requires reversal of appellant's cunvietion also 
veceuse it is cnconsistent with that advanced by the Gover, 
ment on the first trial of appelladt. Shelton v. Gnited 
States, supra, 327 ¥. 21 at 601, n. 3. When appellant was 
first tried, in 1957, for the sem alieged contests hare 
charged, the Goverment icsistec that there wes in fast no 
particular quection wuler inguiry ty tue Subcomsittee at 
the time of the cllaged conteupts; its culy witness, toe 
seme 2%. Morris who appeared at the secon! trial, then 


ae een ee ee 


digeiained any such Specific subject; ani the trial court, 

readily sccepting the Government's view that there was no 

specific subject, made 1° Tinting at all as to any question 
uxier inguizy. See Record on Appeal, No. 13,871, this Cows, 
Pp. 58, 60, TZ, 99, 0, 93, 131-133. In light of its posi- 
tion on the first trial, the Goverment is now estopped fran 
claiming, as 2 does, that there was in fact a spesifie ques- 
tion under inquiry hy the Subccomittee ef the time of the al- 
leged contempts. Davis v. wakelee, 156 U.S. 660; see Jemison 
V. Gemwebt, $2 App. D.C. 232, 24 253 Beck, Bebepped 


’ ry i 
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The alleged contempts occurred in 1955. Appellant ws 
in@tsved for a second time in October, 1962, and tried in 
Hoveuber, 1963, seven years later. The Government wan at 
fault for the delay at each step of the proceeding beginning 
with the indictment itself. The precedents cited by the 
Supreme Court in reversing appellant's fiset eonvietion 
were clear and should have been imow to the Goverment 


BS requiring a statement ef the question weter inquiry in 
the indictment. Because the Gowerument failed to set this 
forth, it was able to shift its pesition on the issue, re~ 
peatediy, at the Pict trial, on the appeal in the first 
eese in this Court oni the Supreme Cowt, in the present 
indictumnt end at the second trial. The Goverment has 
confused both the cowrts and the defendants in this entire 
series of cases. Indeed, very vecently in Shelton v. United 
States, supra, 327 ¥. 2d at 602, u. 3, this Comt acted the 
aifferenses in the questions unde inguiry claimed by the 


findings of the 


the factual 
ee ee 


in view of the disposition of the case made on other grounds, 
the Court added: 
oo Tae SEY ate 
fore trisi.* 

The purpose of the Sixth Amendment 12 to prevent oppreasion 
of &@ citizen ty protrecte? delay in criminal prosecution. wot 
only does the inose of time prevent 2 fair trial becawe wit- 
nesses have scatteret and their memories heave faded, United 
Stgtes v. Mowillias. & F. Supp. G12, aff'd &@ App. B.C. 259; 
16 F. Bi 695; United States v. Dilton, 165 F. Supp. 5&1 


(S.D.5.¥.); United States v. Chase, 135 F. Supp. 230 (N.D. Z21.); 


the delay Steelf io a fom of eppawesion. As Juige Yauch 
an Bx parte Altman, 34 F. Supp. 106, 206 (8.D. Cal. )}: 


mining tector, Regwems ¥. Heubesk, 196 U.S. 77) seven years 
plainly is a long time for a dafMndant to bear sn accuation 
of crine ant far too long fur witnecees to ecali uidate do- 
tails of the events in issue. 


Tee delay was harily ressonable. Ze wes comed soledy 
ty the Government's failure to inckaie in the original in 
dietaent a statement of the question under inguizy, as Te 
quired by earlier Supreme Court decisions. 


EEE LOOSE 
precedent was deliberately designed to deny the accused a clesr 
etatenent of the offense. ‘The Goverment consistently opposed 
the motions of the defendants in these contempt cases for bills 
of particulars. and the District Court wually upheld the 
Goverment. 


In Widow ¥. Batted States, 200 App. D.C. 52, 250 9. BA 
29, this Court aaid (250 F. 24 at 21): 


after the alleged contemts, namely, by March 15, 1961. 
U.S.C. 3262. This was not done in the instant case. 


The question that arises ia whether the reindictment was 
nevertheless permissible by reason of 16 U.S.C. 3205, which, 
until its amendment on October 26, 1963, provided, as follows: 


| Regular 
eee 
ve or insufficient 
ghali be im session which new 
not be-verred by any statute of limita- 


(The 1963 suendsent, Public Law 08-139, section 2, 77 Stat. 
2uS, does not appear to make & substantive change sime it 


merely substitutes the word “session” for the ward “term”. ) 


In considering whether 28 U.S.C. 3286 tolls the five- 
yeur Limitations statute, one must bear in mind that statutes 
of Limitations axe to be interpreted in favor of repose and 
liberally construed in fever of defenients. Bridges v. United 
States, 346 U.S. 209, 236. Where a special clase of cases 
(defrauding the United States) was carved out of the generei 
stabute of linitations, the Suyreme Court held the exseption 
was “to be coustrusd strictly, ani held to apply only to cases 
show te be clearly within its purpose." United States v. 
NeElvain, 272 U.S. 633, 639. Tovthe same effect, United states 
¥- Grass, 259 ¥. Sapp. Su6 (B. ov.)s Matted States v- ast, 27 
P.R.D. 32 (8.D.N.¥. ). 


spin st00s cece einen egitim 
Court, an imiisation that the policy underlying the statute 
of limitations is 2 higher imperstive than any exception to 
it. In United States v. Durime Famous Foods, 306 U.s. 68, 
the Court held thet the permission to reintict during the 
term following the dimissal of the first indictment (as 
the statube then reat) mot be resi literally, and did not 
permit reindietumnt at the saue term as the dismissal. 


Section 3268 does not to3l the statute of Linttabions 
in this case because it was enacted to pemit reindictuant 
only vhewe the original indictment hes been dimsissed ty the 
trial court - not, as heve, after dismissal on appeal. 


that the statute permits reindictuent only were the 
trial cowt has <igziesed the indictment is clear fras the 


eT ee eee 


(act of Hay 10, 1994, ¢. 276, 45 
fall at n. 1 of the Durkee opinion, supre), the predscesser 


at ee ae ae te ae ee 


| 


Thus, as ariginally enacted, 2 new indictment eould be 7e~ 
turned cutting the next sueceeding term: of the trial court 
after the indictment was found defective, without mention 
as to whether the court finding the indictaent defective 
might be the trial court iteelf or a appellate court. 

when the statute was later ausnded, however, this was clari- 
fied, so that the pertinent portion of the statute now reais: 


an express antecedent. If the words have any meaning at ali, 
however, "auch court” must refer to the eourt which found 
the indictment defective. But a grand jury sits only in 
connection with the term: of the trial court. So it must 


have been intended that the statute is epplicable only where 
the indictment hae been found defective by the trini court. 


This intexpretetion ie supported by the history of the 
related statute, Act of April 30, 199%, c, 170, 46 Stat. G48. 
That statute tolled the statute of limitations during the 
pexdenty of 2 motion addressed to irregularities in impaned- 
ing the grand jury oe to the disqualification of s grand 
jwor, In thet situation the statute of Limitations was 
tolled 


“wrt4i the tesmination of the first term 
of said court begimming te the 
final judgment on such plee or motion * * * .° 


Phe use of the words “final judguent,° of course, refers to 
the action of the trial court. Mo other court can enter final 
judgment, although it may direct the entyy of juigunt. This 
ig in contrast to the warding of § 3206, waieh refers to the 
tem “at which such indicteent was found defective * # s.” 
The\e2urt whieh finds an indictment defective may be either 
the trisl court or an appellate cout. But only the trial 
court can exter final judgment. ‘Thus, as originally enseted, 
the statute relating to greni jury irregularities tolled the 
statute of Limitations whether the defect was established in 
the trial court or after appeal, as the fingi judgment in 
either case in entered by the trial court. | 


In the revision of 1988, the discrepancy in the handling 
of the two different situstions was eliminated hy consolidating 
both im the present § 3266. : 


Ba i 


The pecom’ prosecution of appellant for the sem alleged 
contempts violated the double jeopardy clause of the Fifth 
pmendmens. Appellant has suffered no less en injury by the 
second indictment wxi trial than if the trial court had 
improperly disuissed the jury in the middle of bis first 
teial. The injury here is greater, because spypeliant was 
subjected to a full-seale first trial, was couvieted and 
wan compelled te appeal to two courts before it was held 
thet be should not have veen convicted. 


These could be no logical enewor to this contention, 
were it not for a single Swrene Court decision, Guited 
States ¥. Bali, 163 U.S. Gi2, where the court wheld @ 
second conviction after an indictment had been held in- 
gafficient upon en appeal from the conviction in the first 
erial. Although we believe that the force of the Bali 
decision has been considerably vitiated ty such later deci- 
sions a6 Green v. United States, 355 U.S. 14 and Doming 
v. United States, 372 U.5. 724, and would today de recon 
sidered ani overruled by the Supreme Court, we realize that 
this Court may be bound by Ball. Por this reason, we re- 
serve the point for argument on further appeal, should that 
prove necessary. 


PER yEnc) 


In United States v. Seeger, supre, the Second Cireuit 
Court of Appesis reversed a conviction and dismissed en in- 
Gictment under 2 U.S.C. 192 because the indictment failed to 
set forth the authority of the tribunal there involved, s 
purported subcommittee of the House Committee on Un-American 
Activities. ‘The Court stated that a “defendant faced with 
possible loss of liberty, should not, at the commencement 
of the prosecution, be made to guess whether the inquiring 
body had power to exact his testimony" 303 F. 24 at 495. 

In the instant case, the indictuent likewise fails te set 
forth the sutharity of the Subcommittee to conduct the hear 
ing at which appellant appeared. | 


The indictment alleges that on Maroh 19, 2956, the 
Gate of the alleged contempts charged to appellant, the 
Suncomuittee wes conducting hearings pursuant to (2) a 
resolution of Jauary 20, 1955 of the Senate Comittes 
on the Judieiary, (2) certain setion taken by the chair 
nen of the Committes on the Ju@iciary on February 7, 1955 
(3) Senate Resolution 17%, S&th Congress, end (4) the Stand- 
ing Rules of the Senate (J.A. 3). : 


$lo.véa> of these references, however, authorizes the 
conduct of hearings on the questions under inquiry as al- 
lesed in the infictnest ‘er authorizes one menber, rather 
then tue full Subcommittee, to take the testimony of a wit- 


nesS. 


on the first point, the resolution of January 20, 1955. 
merely provides that the Subcommittee “be continued a5 @ 
special Subcommittee of the Comittee on the Judiciary dur 
ing the Skth Congress . . . ."3 Senate Resolution 174, of 
Yebruary 20, 1956 merely suthorizes the Comittee on the 
Judiciary and the Subcomittee “to make a comicte ani con- 
tinuing study and investigation” in seeorfance with its 
jurisdiction; and toe chairman's aetien of Febewary 7, 1995 
ard the Standing Rules are cilent. Nelther of these con- 


teins authority to engage in an investigation into any 
specific question, autkerity clearly required by Rule 1 
ef the Subcommittes’s om Rules for Procedures. which 


reads, as folicus: 
“Mo major aevestigation shall be initiated 
situost avprowes of 8 magority Of te Sub 
On the secon? point (as to the authority of one member 
to sit), the enly reference in the indictment to the com 
position of @ subsomittee is to the action of the chair 
aan of the Committee on the Judiciary, on February 7, 1955, 
designating nine "of its members to comprise the aforesaid 


Subcomaittee” and the bald allegation that “the said Sub- 


committee was conducting hearings” on Mareh 15, 1956. the 
aptharity claimed to hold hearings through a subcommittee 

of ang, stenz from none of the references in the indictuent 
ot a22, but rather fren 2 resclubion couerred in ty six 
menbers of the Subcomittes, bearing date April 20, 1955 (J.A. 
30-31), which the Government introduced later at the trial. 


Aecordingly, the indietment in this ease, like that in 


Seeger, supra, wae fatally defective ani must likewise be 
dismizsed, | 


There is also ancther fatal defect in the present in- 
dietment. On the appeal from appeliant's earlier conviction, 


the Supra Court held that the earlier indictawnt wes in- 
sufficient because it failed to identisy the question wiier 
inquiry. Ruseell v. United States, 369 U.S. 749. ‘The in 
stent indictment, the second agaiust appellant, waile ¢iffer 
ently framed, is subject to the same vice. True, the present 
indictment does act omit a statement of the question under 
inquiry. But instead 2% so forth a panoply of matters so 
varied! and so Wroed a2 again to leave the accused comletely 
an the dark as to the crime charged. Thus, it is alleged 
‘that the question under inquiry consisted of such as ; 
“the extant. gnd effect of Soviet power and 
activity in the United States through the 
Commmnist Party and other organizations* ; 


"the structural revisions the Cozmmists 
heave made in their network’; 


“conpidering the aetivities of registered 
soviet agents and agencies and such other 
agents or agencies not now registered whose 
aetivities may require legislative action”. 

quite elearly, this is but ancther way of saying that 
the Subcommittee was engaged in investigating everything 
within its jurisdietion. Put thus bluntly, the indict~ 
ment told appellant nothing whatecever that might have 


aided him in his defense. 


The seme considerations, of course, apply to the issue 
of pertinency of the indictment questions. If the question 
under inguiry be net clear, 4t is impossible to ascertain 


how a particular indictment question can be pertinent. 


Wirt. 


HE INDICTMENT IS INVALID BECAUSE TEN OF 
Soe GRAND JURORS WERE FEDERAL GOVEROUMD 


gen of the grax jurere woo revured the iniietment 
against were Federal coverment euployecs. Appellant 
moved to diamies the iniictuant won affidavits affirm 
tively showing that, because of their fears by veeson of 
the Pederel loyalty and security progrens, there was sctual 
pias end prejudice on the part of such jurars (J.A. 6-6). 
atternatively, appellant noved foro hearing at which he 
proposed to offer testimony to show such bias (J.A. 9-16). 
ghese motions were denied (J.A. 15). | 


che denial of those notions eamnot be reconciled with 
the unquestioned right to an impartial grand jury, implicit 
—————— 
- 339 U.S. 262, 2963 Eiere v. Leuissane, 
Sr | 


a 
tecting the citizen against unfounded accusation. “fhe vesic 
purpose of the English grand jury was te provide a fair method 
ror instituting criminal proceedings ageinst persons believed 

to have committed crimes.” Costello v. United Sstetes, 35° 
U.S. 359, 362. A ASE 


2d 453, 465 (CA. 2, per Prank, J.). The very latitude 
which the Supreme Court permits in the evidence that may 
suffice for an indictment (Costello v. United states, supre) 
wakes it ceubly imperative that no trace of partiality be 
found in the indicting body. Indeed, Mr. Justice Burton, 
concurring in thet case, stated: “{ assume that this Court 
would not preclude an examination of grand jury ection to 
ascertain the existence of bias or prejudice in en indict~ 
ment” (350 U.S. at 36%}. 


in Prezier v. United States, 335 J.5. 497, the Supreme 
court, in a five to four decision, held that the mere fact 


that members of 8 jury were government employees would not 


Gisqualify them, but that they could be challenged far actual 
Dias. That cane did not involve loyalty-security issues. 
In Dennis v. United States, 339 U.S. 162, the Court rejected 
the argument that the byelty procedures of the Government 
guring the several months preceding the trial there ipso facto 
exeated bias and fear in the minds of government empiayee 
jurors in a case involving allegations of Commmist frerty 
membership. The Court held that ectual bias hed to be shown 
and said, “The way is open in every case to raise a conten- 
tion of bigs from the realm of speculation to the reais of 
fact” (339 U.S. at 168). In Comer v. United States, 350 
U.S. 399, however, when an attorney sought to investigate 
actual bias, he was convicted of contempt and, although 
the conviction wes reversed, his experiences hardly encourage 
counsel to make a direct and private investigation. 


~- 53° 


ae only way which rewains, it seems, to “raise 2 
contention of bies fron the realm of speculation to the 
weain of fact” is the procedure sought to de followed in 
this cass. if the District Court was right in denying 
appellant's motion, the promise of the Court in Dennis 
1s an empty one and the fears expressed by the minority 
in Frasier are justified. 


In what respects does this case differ fros Dennis? 
the defendant in the Dennis case was directing his attack 


to the petit jury, but the considerations are, of course, 
the same. Dennis, however, was expressly decided on the 
ground that when the trial there was begum, the Goverment's 
Loyalty program had been operative only three months (339 
U.3. 162, 169). Under such circumstances, a majority of 
the Court was umilling to take "judieiel notice . . . 

of an aura of surveillance and intimidation which is aid 
to exist in the District because of Executive Onder 9835” 
(Zoid. ). ‘The Court took three facts into consideration in 
coming to this conclusion: 7 


(2) the administrative Se eaeantaea's of 
mxottiave onder 9635 ae . Mas yet to come"; 


(2) the individual jurors hac explicitly 
they would be influenced by the 
loyalty order; and 


(3) there was at ee acer oiomen 
pion pecnne tases a <opcet le <S 
Se caapiepess. 


gefore we point out that the instant case is dis- 
tinguishable on ali three pointa, a preliminary cbserva- 
tion as te the views of the individual members of the Court 
seems appcorriate, since Dennis hes been consistently relied 
upon on this issue by the courts in the District of Colwsbia. 


The opinion in Dennis written by mr. Justice Hinton 
was concurred in without qualification only by Chief Justice 
Vinson and Mr. dustice Surton. mr. Justice Reed, while 
concurring, “reads the Court's opinion to mean that Goverment 
euployees may be barred for implied bias when circumstances 
are properly brought to the court's attention which convince 
the Court that Government eaployees would not be suitable 
jarces in a particular case” (239 U.S. 162, 172-173, em- 
phesis supplied). While Mr. Justice Jackson concurred in 
the result, he adhered “with tnerveasing conviction” (339 U.S. 
162, 173) to his dissent in Frazier. He was unwilling to 
give & special privilege to Demis because he was 2 Commniat. 
opinions. Justice Black said that “inlo juror can meet 
the test of ‘inpartiality’ if he has good reason to feer 
thet a vote for acquittal would subject him to harassing 
anvestigations and perhaps cost hin his job” (339 U.S. 12, 
175-276). Justice Prenkfurter was of the opinion that the 
“pervasiveness of atmosphere in Washington” (339 0.3. 162, 


382) even then, in 1957, was so great that goverment ea- 
pleyees could not freely sit in judgment in " prosecutions 
inherently touching the security of the Government, at a 
time when pubis feeling on ese matters i= acheriounly 
ruring high" (339 U.S. 162, 183). 


While we urge upon this Court, without reservation, 
the views of Hr. Justices Black and Frenkfurter, it is 
significant that the instant case is clearly distinguish 
adie from that discussed in Hr. Justice Minton's opinion 
4n Dennis: | 


(2) In 1962, when sppeLlant here wes indicted, the 
Federal governzent's security and loyalty programs hed beem 
in effect fifteen long years rether than a mere three months. 
gecnetrically worse in the years between the date of his 
opinion, March 27, 1950, and the date of the indictment 
in this case. A recitation of the impact of the loyalty- 
security progras upon government employees would Literally 
take voluzes. it is sufficient to call this Court's atten 
tion to Association of the Bar of the City of ew York, 


(2956); Brom, Loyalty sn¢ Security; Buplaynent Tests in 
the United states (Yale Lew School, Lectures 3) (1958); 
sureau of National affairs, Government Security and Loyalty; 
& Mexmal of Laws, Regulations and frocedures (2955); Snils, 


The ot tne of 


American Security Policies (1956); Commission on Government 
Security, Report Pursuant to Public Law, 304, Sith Cong. as 
amended (1957}; watts, The Draftee and Internal Security 
(1955); Yarmolinsky, Case Studies in Personnel Security (1955). 


(2) Sinee grand jurors were challenged in the instant 
case, there was no denial, as in Dennis, of dias. 


(3) Finally, it cannot be said that appellant is dis- 
qualified for absence of evidence of fear among government 
employees. He attempted to establish such fear by his 
request for a hearing; he obviously camot be penalized for 
the very error of the District Court to which he took ex~- 
plicit exeeption. Moreover, affidavits not challenged did 
offer proof of such fear among goverment employee jurors. 
Pinally, this Court today can take judicial notice of the 
fmpact of fifteen years of the longest and uost pervasive 
loyalty-security program in Anglo-American history. 


Under these circumstances, we subuit that the indict- 
ment should have been diemissed or, at the least, @ preliminary 
nearing conducted on the effect of the loyelty-security progras 
with the decision to abide tre event. In either case, the com 
viction mmst be reversed because of a fundamental anc prejudi-~ 
eial error in the trial proceedings. 


a 

RE SUBCOMMITTEES INQUIRY VIOLATED 

APPELLANT'S FIRST AMEROMENT RIGHTS 

On the first appeal, Ho. 13,671, appeliant argued 

thet the Subcommittee's inquiry abridged nis First amendment 
rights without lawful justification (arief, argument, 1m, 
pp. 27-29). This contention was rejected cy this court with 
the statement thet “any possiole interference with Pirst 
Amendment rights is outweighed by the vital national interests 
at oteice in the subject of the inguiry.” 108 App. D.C. 169 s 
230 #. 2a 706, 7i2. This Court elted two cases in support 
of that proposition: the Barenblatt case, supma, and the 
first Shelton case, 10SApy. D.C. 132 200 FP. 2a 7Ol. : 


After the first Liveright opinion, counsel in this and 
wetated cases fully developed this Firet Amendment argument 
an the Supreme Court. while 1 was not necessary for the 
court to decide the point, Mr. Justice Douglas, in his eon- 
curring opinion in Russell v. United States, sure, concluded 
that “this present investigation was plainly unconstitutional” 
which no valid legislation could be enacted. (369 us. at 776) 


Recently, tn the second Shelton case, supra, this Court 
has given further recognition to the protien, stating that 
‘ente Court is asked to resolve a conflict between the in- 
forming function of Congress and appeliant's Parst Amend- 
ment freedon as an individual and as a mouber of the press 
a * 5 in short we are asked to balance Congress's need to 


oow against the right of the individual anc the press to 


be det alone.” (327 F. 2d at 605) 


The instant case contains all of the elements previously 
presented and, in addition, the expert testimony of Professor 
Thomas I. Rmerson of Yale Law Senool (J.A. 57-75). Professor 
Emexeon, one of the leading experts in Amewican constitutional 
law, analyzed in detail the Subcommittee’s necessity for the 
testimony of appellant and the injury to First Amendment 
fights the inquiry involved, and conciuded that, on calance, 
the needs of the lepisia 2 such as they were, did not 


justify the invasion of appellant's Pirst Amendment rights. 


There is no factual basis for the trial court's finding, 
with particular reference to appellant's claim of “First 
amendueat rights of speech, silence and press,” that the 
“legislative need for the information sought outweighes 
those considerations” (J.Ai. 167). To the contrary, Professer 
Emerson's expert testimony, neither controverted nor challenged 
by evidence, shows the substantiality of the First Amendment 
rights of appellant and the acsence of justification far 
interfering with it. 


Qn the first appeal, Ne. 13,871, appellant challenged 
Senate Resolution 366, the charter of the Subcomittee, as 
uneonstitutionally vague (Brief, Argument I, pp. 5-21). 
While the Court's opinion made no specific reference to 
clearly disposed of it. We reserve the point for argument 
on further appeal, should such prove necessary. : 


CRC 08 


For the foregoing reasons, the judgment below should be 


| 
reverced and the indictment diamissed. 


Respectfully submitted, 
Harry I. Rand 


ea York 6 iY. 


Leona &. Boudin 
30 Bast 4end 
Mew York, N.Y. 


Attorneys for Appellant 


APPENOIX 
(Statutoesy Previsions Involved) 
2 BU. &. C. 192 (2. S. 102, as amended Act ef June 22, 
1938, ¢. 594, S2 Stat. 942) reads as follows: 


1946, aAmgust 2, 1946, c. 753 Title X, §234 {a}, (c}. 60 Stat. 
832, 632) reads as fellcews: 


“matherity of Senate standing committees and 
subcemmitteess sitting while Senate or House in 


“(a> Sach standing committees ef the Senate, 


galt 


til 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


I. Whether appellant has standing to object to the issuance 
of the subpoena when he failed to raise the objection at the 
time of hearing. 

II. Whether the evidence at the trial established a valid 
subject of legislative inquiry, the pertinency of the questions 
thereto, and appellant’s awareness of pertinency. 

III. Whether the Subcommittee was justified in issuing the 
subpoena to require appellant to testify. 

IV. Whether appellant’s trial was timely when the offense 
occurred on March 19, 1956, and the indictment in this case 
was not returned until October 1, 1962, but the delay was 
necessary in order that appellant’s earlier conviction in Feb- 
ruary 1957, could be thoroughly reviewed, and the Government 
was not purposeful in causing the delay, nor can appellant 
show that he was in any way prejudiced. 

V. Whether the Subcommittee was authorized to sit at the 
time of appellant’s appearance. 

VI. Whether the jurisdiction of the Subcommittee and the 


subject of inquiry were sufficiently stated in the indictment. 
VII. Whether appellant’s First Amendment rights were 
violated. 
IX. Whether the enabling resolution of the Subcommittee is 
unconstitutionally vague. 


n) 


738-994—64——1. 


INDEX 


Counterstatement of the Case. 
Statutes and Resolution Involved. 
Summary of Argument. 
Argument, 

I. The Question of the Validity of the Subpoena, in the Cir- 
cumstances Here, is no Defense to Appellant’s Refusal 
to Answer Questions 

II. Evidence at the Trial Established a Valid Subject of Legis- 
lative Inquiry, the Pertinency of the Questions Thereto, 
and Appellant’s Awareness of Pertinency. 

III. The Committee was Justified in Calling Appellant. 

IV. Appellant’s Trial was Timely. 

V. The Subcommittee was Duly Authorized and Competent 
to Sit at the Time of Appellant’s Appearance. 

VI. The Indictment was Valid in all Respects 

VII. Grand Jurors are not Disqualified by Reason of Govern- 
ment Employment 
VIII. Appellant’s First Amendment Rights were not Violated___ 
IX. The Enabling Resolution of the Subcommittee was Valid- 
Conclusion. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 1, 1962, appellant was charged in a thirteen 
count indictment (J.A. 3-5), returned in the United States 
District Court for the District of Columbia, with having re- 
fused, in violation of 2 U.S.C. 192 to answer thirteen ques- 
tions pertinent to the matter then under inquiry put to him 
by the Special Subcommittee to Investigate the Administra- 
tion of the Internal Security Act and Other Internal Security 
Laws of the Committee on the Judiciary (hereinafter referred 
to as the Subcommittee) of the United States Senate. Count 
thirteen was dismissed by the Court on motion of the appellant 
to dismiss the indictment. Appellant, having waived his right 
to a trial by jury (Tr. 4), was found guilty by the court on all 
the remaining twelve counts. Imposition of the sentence was 
suspended and appellant was placed on probation for a period 
of ten days (J.A. 168). 

(1) 
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Appellant had been charged with the same offense in an 
indictment returned November 26, 1956 (J.A. No. 13, 871, 
p.1). Upon trial of that indictment, he was convicted and the 
conviction was affirmed by this Court on June 18, 1960 (108 U.S. 
App. D.C. 160, 280 F. 2d 708). On May 21, 1962, the Supreme 
Court reversed the conviction, along with the convictions in 
five other contempt of Congress cases, on the ground that the 
indictment was defective for failure to specify the subject of 
the inquiry. See Russell v. United States, 369 U.S. 749. 
Since the period provided by the statute of limitations (18 
U.S.C. 3282) had expired on March 19, 1961, the indictment at 
bar was returned under the provisions of 18 U.S.C. 3288. 

The pertinent facts may be summarized as follows: 

Mr. Robert Morris, counsel for the Subcommittee at the time 
of the hearings, testified that the authority of the Subcom- 
mittee to hold hearings was set forth fully in S. Res. 366. 81st 
Cong., 2nd sess. (J.A. 92). The resolution authorized and 
directed the Committee on the Judiciary or any duly author- 
ized subcommittee to make a complete and continuing investi- 
gation of the administration, operation, and enforcement of 
the Internal Security Act of 1950 and other laws relating to 
espionage, sabotage, and the protection of the internal security 
of the United States and “the extent, nature, and effect of sub- 
versive activities in the United States, its Territories and 
possessions, including, but not limited to, espionage, sabotage, 
and infiltration by persons who are or may be under the domi- 
nation of the foreign government or organizations controlling 
the world Communist movement or any other movement seek- 
ing to overthrow the Government of the United States by 
force and violence.” Pursuant to this authorization the Sub- 
committee on Internal Security was created and continued 
through succeeding Congresses. 

On June 29, 1955, Winston Burdett, a prominent foreign 
correspondent and radio and television newscaster, testified 
before the Subcommittee about his experience in the Party 
from 1937 to 1942. He told the Subcommittee that he joined 
the Brooklyn Daily Eagle unit of the Party when he was 
employed by the paper in Brooklyn, New York. In 1940 he 
was sent abroad as a foreign correspondent and, from 1940 to 
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1942, while he was working in this capacity, he was also serving 
as a courier for the Communist apparatus. He gave the Sub- 
committee details of Communist Party infiltration, activities 
and techniques.” 

In the next Congress, the Subcommittee continued its inves- 
tigation of Soviet espionage and infiltration. See S. Rep. 131, 
85th Cong., Ist sess. (G. Ex. 9, J.A. 81-86). Morris testified 
that when he became Chief Counsel for the Subcommitee on 
February 1, 1956, he drew up the following statement, which 
was approved by the members of the Subcommittee, redefining 
the scope of the hearings the Subcommittee was undertaking 
(J.A. 92-94, 100-102) : 


The Internal Security Subcommittee is beginning a 
series of hearings on the Scope of Soviet Activity in the 
United States. We shall try to determine to what 
extent Soviet power operates through the Communist 
Party here and to what extent other organizations have 
been devised to effectuate its purposes. We shall study 
the structural revisions that the Communists have made 
in their network in order to avoid detection, and 
endeavor to trace the movement of individual agents 
through these changing structures. 

Under consideration during these hearings will be the 
activities of Soviet agents and agencies registered with 
the Department of Justice and such other agents or 
agencies now registered whose activities may warrant 
legislative action. We shall endeavor to determine to 
what extent this Soviet activity here is calculated to 
contribute to Soviet expansion abroad and to what ex- 
tent it is working to undermine the structure and com- 
position of our own Government here. As the facts 


1 Burdett’s testimony was introduced as Government Exhibit 6 (Tr. 24, 
35), Hearings before the Subcomnnittee to Investigate the Administration of 
the Internal Security Act and Other Internal Security Laws of the Com- 
mittee on the Judiciary of the United States Senate, 84th Cong,., 1st sess., 
entitled Strategy and Tactics of World Communism, Recruiting for Espio- 
nage, pp. 1324-1363. It is summarized briefly in the annual report of the 
Subcommittee for 1955, S. Rep. 1395, 84th Cong., 2d sess., p. 3 (G. Ex. 4c, 
Tr. 13, 38, 106). , 


738-994—64——2 


4 


bearing on these issues are gathered in the public record 
of this Subcommittee, we shall be able to make recom- 
mendations or determinations as to whether the Inter- 
nal Security Act of 1950 and other existing laws should 
be repealed, amended or revised or new laws 
enacted. * * * 


Mr. Morris testified that, from sources which he had found 
very reliable in the past, he had learned that Liveright was 
then a member of the Communist Party operating in New 
Orleans; that he had been sent by the Communist Party 
officials from New York City to the south and had been told 
to “stay clean,” i.e., “to avoid any Communist contacts, and to 
work for the furtherance of Communist and Soviet activity in 
the south”; that Liveright’s home in New Orleans had been 
used for clandestine Communist purposes; that Liveright was 
active in the professional branch of the Party in the south; 
that he was program director of a very powerful television 
station in New Orleans and was a person of great influence in 
the communications of that town (J.A. 87-91). Following 
receipt of this information the Subcommittee staff made an 
extensive investigation and determined that appellant had 
been engaged in Communist activities in the north (J.A. 119- 
120). Counsel testified that, prior to the issuance of the sub- 
poena, he discussed this information with the Chairman of the 
Subcommittee, particularly with reference to “the structural 
revisions that the Communists have made in their network in 
order to avoid detection,” and “the movement of individual 
agents through these changing structures” (J.A.98). Counsel 
advised the Chairman that a subpoena for appellant should be 
issued (J.A. 90). 

When asked whether he discussed the summoning of 
appellant with any Senator other than Senator Eastland, 
Morris replied: 


* * * Ordinarily before a witness came up we spoke to 
both senators, the senior Democrat and the senior 
Republican. Either I then went on to speak to other 
senators or they themselves spoke to the other senators 
of the committee. To my recollection I would say that 
I certainly spoke with Senator Jenner. As tohow many 
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of the others, particularly, I don’t know. (J.A. 112- 
113) 


Following the discussion with Senator Eastland a subpoena 
was issued, signed by the Senator. Appellant, accompanied 
by counsel, appeared in executive session on March 19, 1956 
(S. Rep. 1766, 84th Cong., 2nd sess., p. 2; G, Ex. 7 J.A. 32-52). 
He stated his name and address and advised that he was tele- 
vision program director of WDSU in New Orleans (J.A. 35). 
He declined to answer upon direction whether he was at that 
time an active Communist and whether he had been member- 
ship director of the Thomson-Hill branch of the Communist 
Party in 1943 (J.A. 36-87). Appellant refused to answer the 
questions on the basis of a lengthy legal memorandum which 
he submitted to the Subcommittee (J.A. 36, 49-52). Appel- 
lant’s principal objection was that the Subcommittee was 
invading “my political beliefs, any other personal and private 
affairs, and my associational activities” protected by the First 
Amendment (J.A. 49). His remaining objections were based 
on separation of powers, and the ex post facto and bill of 
attainder clauses of the Constitution (J.A. 50-52). He 
expressly disclaimed any reliance on the Fifth Amendment 
(J.A. 48). 

After appellant’s refusal to answer the two questions in 
executive session, he was temporarily excused, and appeared 
with counsel in open session on the same day (J.A. 37, 38). 
At the commencement of the open session, Subcommittee 
counsel advised that he “would like to restate again for the 
record the purpose of the particular series of hearings being 
held by the Internal Security Subcommittee.” Omitting the 
first sentence, he repeated verbatim, the opening statement 
set forth above at pages 3-4, concluding that “This witness is 
being called here this afternoon, Senator, in the course of that 
particular set or series of hearings.” (J.A. 37-38) He then 
proceeded with the questioning of appellant. 

In response to questions, appellant described his duties as 
program director for WDSU where he had been employed for 
approximately three years (J.A. 38-39) He also described 
the positions which he held prior to that time in New York 
City (J.A. 39-43). Subcommittee counsel then stated: 
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Mr. Chairman, this committee has been informed 
that Mr. Liveright, and his wife were active in the 
Communist Party of New York City, and that at the 
time and date they moved to the South, they were for- 
mally asked by their Communist Party superiors to keep 
away from formal associations with the Communist 
Party at that time in their activities. 


* * * * * 


The purpose of subpoenaing this witness and asking 
him the following questions is to determine to what 
extent Mr. Liveright’s activities have been carried out 
in New Orleans in the framework of the Communist 
Party and to what extent they have been carried out in 
some other framework (J.A. 43-44). 


Subcommittee counsel then asked appellant the question 
which forms the basis of the first count in the indictment— 
“Are you now a Communist?” (J.A. 44) Appellant declined 
to answer, even when directed to do so, on the basis of the 
written statement already submitted (J.A. 44). He was then 
asked if he had ever been a member of the Communist Party 
(Count Two). and refused to answer on the basis of the same 
objection (J.A. 44). Whereupon, after he had been directed 
to answer and refused, the Chairman of the Subcommittee 
advised (J.A. 44): 


The question, Mr. Liveright, is very pertinent. We 
are attempting to see what amendments are needed to 
the Internal Security Act. In addition, and as a part 
of that, we are tracing the activities of the Communist 
Party in this United States. 

Our information is, sir, that you- were sent + South 
and placed there with your wife on a mission for the 
Communist Party, and were told by your superiors 
not to become involved with a Communist cell that was 
a professional group in the city of New Orleans, but 
the word was used by your superiors to stay clean. 

Now, is that true? Were you sent on a mission for the 
Communist Party into the South? (Count Three) 
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After consultation with counsel, appellant stood “on the ob- 
jection that I have already submitted,” but added “the purport 
of the information you have asked me about, is completely 
erroneous” (Tr.—J.A. 44). He refused to explain what he 
meant, and after being directed by the Chairman to answer, 
persisted in his refusal on the basis of his previously submitted 
objection (J.A. 44-45). 

Upon being asked the questions forming the basis of Counts 
Four, Five and Six—whether he had been “affiliated with a 
Communist cell in the city of New Orleans, composed of pro- 
fessional people”; whether Communist meetings had been 
held in his home at 333 Ware Street in New Orleans; and 
whether he had been “at one time membership director of the 
Thomson-Hill branch of the Communist Party” —appellant 
refused to answer on the basis of his previous objection (J.A. 
45). He persisted in his refusals after being given separate 
directions to answer by the Chairman (zbid.). The Chairman 
then said to him (J.A. 46): 


Mr. Liveright, the Communist movement, with which 
we have information that you are affiliated, sir, is a 
conspiracy against your country. It is a conspiracy 
which seeks to overthrow your country. We have in- 
formation, sir, and we desire to know how this con- 
spiracy is financed, that you have given money to the 
Communist Party on various occasions. State whether 
this is true or untrue. (Count Seven) 


Appellant refused to answer the question “on the same 
grounds,” and persisted in his refusal after direction (J.A. 
46). The Chairman stated that appellant had “the oppor- 
tunity now to help [his] country by just frankly answering 


_* + 


the questions and telling us the truth, to enable us to 
draft legislation to protect the welfare and safety of our 
country” (J.A. 46). 

On the basis of his previously submitted statement, appel- 
lant refused to answer whether he and his wife had rented a 
Post: Office box in White Plains, New York in 1952 (Count 
Fight) ; whether he had attempted to rent a Post Office box in 
White Plains, N.Y., under the name of the Westchester County 
Committee for Ethel and Julius Rosenberg (Count Nine); 
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whether he had sent his children away from home in order 
to have a meeting of a Communist cell there (Count Ten); 
when he joined the Communist Party (Count Eleven); and 
whether he received word from the Communist leadership in 
New York after he affiliated, to stay clean in New Orleans 
(Count Twelve) (J.A. 46-48). In each instance he was di- 
rected to answer and he assured the Subcommittee that he 
was not relying on the Fifth Amendment (J.A. 44-48). 

On March 19, 1956, the Subcommittee, eight of the nine 
members being present, voted unanimously to report the fact 
of appellant’s contumacy to the full Committee on the Judici- 
ary (G. Ex. 13, Tr. 170-173, J .A.56)2 The Committee on the 
Judiciary thereafter reported the fact of appellant’s contu- 
macy to the Senate (102 Cong. Rec. 6455). The report (S. 
Rep. 1766, 84th Cong., 2nd sess., G. Ex. 7, Tr. 25, reproduced 
at JA. 32-52) notified the Senate of appellant’s appearance 
before the Subcommittee and his refusal to answer questions 
(J.A. 33-34). It advised the Senate that appellant’s refusal 
had “deprived the subcommittee of necessary and pertinent 
evidence and places the said Herman Liveright in contempt 
of the United States Senate” (J.A. 35). The exact questions 
which appellant refused to answer were stated in the report 
(J.A. 33-34), which also set forth in its entirety the transcript 
of appellant’s testimony before the Subcommittee and his 
written statement of objections (J.A.35-52). 

By Senate Resolution 241, 84th Cong., 2d sess. (G. Ex. 8, 
Tr. 26, J.A. 54), the Senate directed that the President of the 
Senate certify the report of appellant’s refusals “together with 
all of the facts in connection therewith,” under the seal of the 
Senate to the United States Attorney for the District of Colum- 
bia, to the end that appellant be proceeded against as provided 
by law. The President certified the report as directed by the 
Senate (G. Ex. 8, Tr. 26, J.A. 53) and appellant’s prosecution 
followed. ; 


STATUTES AND RESOLUTION INVOLVED 


2 US.C. 192 is set forth at page la of the Appendix to 
Appellant’s Brief. 


2 Senator Hennings’ signature is not on the original exhibit as indicated 
in the Joint Appendix, page 56. 
. 
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Pertinent provisions of 2 U.S.C. 190b (Legislative Reorgani- 
zation Act of 1946, 134 (a), (c), 60 Stat. 831, 832) are set 
forth on pages la and 2a of the Appendix to Appellant’s Brief. 

Pertinent provisions of Senate Resolution 366, 81st Congress, 
2d Session, adopted December 21, 1950 (96 Cong. Rec. 16872) 
are set forth at pages 2a and 3a of the Appendix to Appellant’s 
Brief. 

SUMMARY OF ARGUMENT 


I 


Relying on this Court’s decision in Shelton v. United 
States,—US. App. D.C.—, 327 F. 2d 601, appellant contends 
that his conviction should be reversed because the subpoena 
issued to him was not authorized by the Subcommittee as 
required by Section 2 of S. Res. 366. However, the rule of 
Shelton ought not to be applied to the facts of this case since 
the appellant here, unlike Shelton, failed to make any objection 
to the Subcommittee concerning his being subpoenaed and 
thus brought himself within the rule of United States v. Bryan, 
339 U.S. 323. Since the criminal prosecution was for refusal 
to answer questions rather than for failure to respond to the 


subpoena, and since no objection was made to the subpoena’s 
validity before the Subcommittee, the validity of the subpoena 
has no relevancy. 


I 


Proof of a valid subject of congressional inquiry was estab- 
lished by Senate Resolution 366 and by the statement which 
was read to appellant at the commencement of his hearing. 
In his prior appeal this court noted that even if the Resolution 
was too broad to define an area of inquiry, the opening state- 
ment carefully pointed out a specific area, namely, “the struc- 
tural revisions that the Communists have made in their 
network in order to avoid detection, and * * * to trace the 
movement of individual agents through these changing struc- 
tures.” 108U.S. App. D.C. at 165, 280 F. 2d at 713. This Court 
also held that the questions were plainly pertinent to that 
subject and that it was obvious from appellant's formal objec- 
tions and comments that he was aware of their pertinency. 
108 U.S. App. D.C. at 166, 280 F. 2d at 713. 
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Contrary to appellant’s contention, it is not necessary to 
show probable cause to subpoena a witness to testify and it was 
not error for the trial court to limit cross-examination on this 
issue. On his prior appeal this Court found that the Subcom- 
mittee had reason to believe that appellant had information 
pertinent to the subject under inquiry and therefore they were 
justified in summoning him. 108 U.S. App. D.C. at 166; 280 
F. 2d at 714. 

IV 


1. Appellant contends that because his conviction was 
eventually reversed for failure of the indictment to state the 
subject of inquiry, the wording of the indictment was a delay- 
ing tactic by the Government which resulted in a violation of 
his right to a speedy trial. Whether a delay in the processing 
of a prosecution amounts to an unconstitutional deprivation 
of rights depends upon circumstances. The delay must not be 
purposeful or oppressive. Pollard v. United States, 352 U.S. 
354. In the wording of the indictment the Government 
followed the law as it then existed (See Russell v. United 
States, 369 U.S. at 754, n. 7, 782, n. 2) and therefore it cannot 
be said that the Government acted purposefully, nor does ap- 
pellant present any showing that he was prejudiced by the 
delay. 

2. Although the statute of limitations had expired at the 
time the indictment was found to be defective, the indictment 
was not barred because it was brought within the grace period 
allowed by 18 U.S.C. 3288. 

3. As appellant himself admits, his argument with respect 
to double jeopardy was rejected by the Supreme Court in 
United States v. Ball, 163 U.S. 662, 672. 


Vv 


The Subcommittee was authorized and competent to sit at 
the time of appellant’s appearance. Section 134(a) and Sen- 
ate Resolution 366 specifically gave the Subcommittee author- 
ity to sit during sessions of Congress. Appellant’s argument 
that the Section 134(c) required express consent of the Senate 
was rejected by this Court in the prior appeal. 108 U.S. App. 
D.C. at 166; 280 F. 2d at 714. 
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The indictment was valid in all respects. The statement 
with respect to the jurisdiction of the Subcommittee and the 
subject under investigation was sufficient to advise the appel- 
lant of the charges against him. Rule 7c of the F.R. of Crim. 
P.; Sacher v. United States, 102 U.S. App. D.C., 266-267, 252 
F. 2d 830-831, infra. 

VII 


Grand Jurors are not disqualified, as held by this Court, by 
reason of Government employment. 


vill 


Appellant’s first amendment rights were not violated, as held 
in this Court on appellant’s prior appeal on the authority of 
Barenblatt v. United States, 360 U.S. 109. 


Ix 


As appellant admits, his contention that the enabling resolu- 
tion of the Subcommittee is unconstitutionally vague was like- 
wise “clearly disposed of” in his prior apeal. 


ARGUMENT 


I. The question of the validity of the subpoena, in the circum- 
stances here, is no defense to appellant’s refusal to answer 
questions 


Relying upon this Court’s recent decision in Shelton v. 
United States—, U.S. App. D.C._—, 327 F. (2d) 601, appellant 
contends that his conviction should be reversed because the 
subpoena issued to him was authorized by the Chairman of the 
Subcommittee, rather than by the Subcommittee itself as re- 
quired by Section 134(a) of the Legislative Reorganization 
Act and S. Res. 366 (Brief 18-20). 

In the Shelton case this Court interpretated Section 2 of 8. 
Res. 366 as requiring that a subpoena to testify must be author- 
ized by the Subcommittee and could not be authorized by the 
Chairman himself. Since the Committee had thus failed to 
follow its own rules in this respect, this Court reversed the 


12 


conviction in Shelton, noting the “similarity” of the factual 
situation there to that involved in Yellin v. United States, 374 
US. 109. ‘ 

As we have pointed out in a related case pending before the 
Court, Price v. United States, C.A. No. 18, 374, Brief for Appel- 
lee pages 16-17, we suggest that the application of this Court’s 
decision in Shelton in the manner advanced by appellant would 
be too broad. We do not suggest that Shelton was incorrectly 
decided, but we do urge that that case be limited to its facts 
and not be extended to govern a factual situation such as here 
present in which the witness before the Congressional Commit- 
tee or Subcommittee made absolutely no objection which could 
be construed as challenging the validity of the subpoena. 

In a word, the distinction we suggest is that Shelton objected 
to being called, insisting to the Subcommittee that he was 
before them as a “victim of accident” (C.A. No. 18, 374 Gov’t 
Ex. 6 p. 1723), whereas appellant objected only to certain ques- 
tions claiming that they violated his constitutional rights under 
the First Amendment. Appellant was thus a non-objecting 
witness as to the correctness of the Subcommittee’s exercise of 
its subpoena power, and to him we propose the applicability 
of the rule in United States v. Bryan, 339 U.S. 323. 

In the Bryan trial for contempt of a Congressional Commit- 
tee, the witness for the first time raised the fact that a quorum 
of the Committee had not been present when she appeared in 
response to a subpoena but without the records called for in 
the subpoena. The Supreme Court, in reversing the Court 
of Appeals, held that such an issue may not be raised for the 
first time at trial. The Court stated that “the defect in com- 
position of the Committee, if any, was one which could easily 
have been remedied” (Id. at 333). Moreover, the Court found 
it apparent that the witness “would not have complied with 
the subpoenas no matter how the Committee had been consti- 
tuted at the time. * * * Here respondent would have the 
Committee go through the empty formality of summoning a 
quorum of its members to gather in solemn conclave to hear 
her refuse to honor its demands” (Jd. at. 333-334). The Bryan 
holding, we submit, means in the context of the case at bar that 
once a witness appears and does not in any sense challenge the 
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subpoena’s validity and procure a ruling thereon, he would not 
be permitted at a later date to raise a technical defect in the 
subpoena which not only was not apparent to him at the time 
but also was not apparent to the committee either. 

We do not think that the holding in Yellin v. United States, 
374 U.S. 109 (which Shelton cites as “in many respects simi- 
lar,” 327 F. 2d at 607), is to the contrary. For in Yellin 
the rationale of the Court was that, having made his request 
to testify in executive session, and the committee having 
failed to consider the possible injury to the witness’ reputa- 
tion as the Rules required, the witness had no alternative but 
to take the course he did if he wished to maintain his conten- 
tion that open testimony would be injurious. “The only 
avenue open is that which petitioner actually took. He refused 
totestify.” 374U.S. at 122. 

But the only avenue open to challenge the validity of a sub- 
poena, is by not responding or by appearing specially for that 
purpose. Failure to do either properly brings a witness or a 
respondent within the jurisdiction of a committee (for pur- 
poses of asking pertinent questions) —or of a court in a judicial 
proceeding. 

We do not dispute the correctness of the view that a witness 
who challenges the validity of the subpoena and is overuled by 
the committee, should have the right to have the question 
judicially determined if he is prosecuted later for contempt. 
But in those circumstances the committee would have been af- 
forded an opportunity to correct technical defects, if any, 
and get on to the business for which it was created by the 
parent House of Congress. The witness would be protected in 
all respects, and the function of the committee would not be 
unduly frustrated. 

The foregoing rule of law which we urge upon the Court 
draws substantial support, we think, from the structure of the 
contempt of Congress statute itself. Section 192 of Title 18, 
United States Code, makes it a criminal offense for a person, 
having been subpoenaed, willfully to default, or for a person, 
having appeared, unlawfully to refuse to answer. Appellant in 
this case was indicted under the second branch of Section 192, 
which concerns one “who, having appeared,” as distinguished 
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from one who “willfully makes default.” In Sinclair v. U nited 
States, 279 U.S. 263, the petitioner had been indicted under 
that provision of the statute. His indictment charged that he 
was summoned, appeared and was sworn. Id., pp. 287-288. 
There was no proof at trial of the issuance of service of the 
summons and he contended that it was error for the trial court 
to refuse to direct a verdict of not guilty for failure of such 
proof, id., pp. 271-272, and his contention was rejected by the 
Court, id., p. 291. 

The holding in the Sinclair case was followed in the Second 
Circuit in United States v. Josephson, 165 F. 2d 82 (C.A. 2, 
1947), cert. denied, 333 U.S. 838. The Court there held that 
it was not error for the trial court to refuse to submit to the 
jury the question of the service of the subpoena, because the 
allegations of the indictment that Josephson had been “sum- 
moned as a witness” and had appeared “pursuant to subpoena” 
were surplusage in @ prosecution brought under the second 
branch of Section 192 (Jd., p. 86, n. 1). With reference to the 
Sinclair opinion, the Court stated (165 F. 2d at 86): 


“The indictment being sufficient and properly based 
upon the second branch of the statute, the next issve 
is whether there was enough evidence to support the 
verdict. In this connection it is to be noted, and the 
appellant rightly concedes, that at least as regards the 
second branch of the statute whether or not his appear- 
ance before the subcommittee was in response to a law- 
ful subpoena lawfully served is immaterial.” 


The distinction suggested by the foregoing cases is recognized 
by Mr. Justice Brennan in a dissenting opinion, concurred in 
by the Chief Justice and Mr. Justice Black in Wheeldin v. 
Wheeler, 373 U.S. 647, 662, note 10: 


Arguably, the validity of the subpoena could not be 
challenged in a criminal prosecution based on refusal 
to testify before the Committee, but presumably it 
could be challenged in a prosecution for willful default 
of subpoena. See R.S. $102, as amended, 2 US.C. 
$192; McPhaul v. United States, 364 US. 372. 
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In the instant case the appellant appeared before the Com- 
mittee in response to a subpoena signed by the Chairman. He 
made no objection to the validity of the subpoena and 
proceeded to testify in response to questions, sometimes mak- 
ing refusals to answer on specific grounds, none of which related 
to the propriety of the method by which he was called before 
the Subcommittee. Since he was indicted for a refusal to 
answer and not for failure to appear, it is submitted that the 
question of whether the Committee followed its rules in issuing 
the subpoena is irrelevant and is not a defense to the allegations 
in the indictment. 


Il. Evidence at the trial established a valid subject of legis- 
lative inquiry, the pertinency of the questions thereto, and 
appellant’s awareness of pertinency 


Petitioner contends that the Government failed to prove the 
question under inquiry by the Subcommittee at the time of 
the alleged contempts, the pertinency of the questions to the 
subject and appellant’s awareness of the pertinency of the 
questions. We respectfully submit that thcse contentions are 


without merit. 

To prove a valid subject of congression2] inquiry the Govern- 
ment introduced in evidence the Subcommitte charter, S. Res. 
366, and the statement drawn up by Subcommitte counsel 
defining the purpose of the hearings, which statement was read 
to appellant at the commencement of the hearing (supra, 
pp. 3-5). Commenting on this evidence in appellant’s prior 
appeal, this Court stated “that the charter of the Subcom- 
mittee rests on a broad but specifically described legislative 
purpose, namely, the operation of internal security laws which 
Congress considered in need of constant legislative surveillance 
due to constantly changing Communist Party techniques as 
well as infirmities in the statutes.” (108 U.S. App. D.C. at 164; 
280 F. 2d at 712). “Specifically,” continues the opinion of 
the Court, “such witnesses as Burdett had made Congress 
aware of the Communist Party strategy of placing its disciples 
in key positions in the fields of communications, newsgathering 
and reporting, education and other areas in which public 
opinion could be influenced. This subject.was within the Sub- 
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committee’s power to investigate.” (id.) The opening state- 
ment even more carefully delineated the area of inquiry which, 
as this Court noted, was described as “the structural revisions 
that the Communists have made in their network in order to 
avoid detection, and * * * to trace the movement of indi- 
vidual agents through those changing structures.” 108 US. 
App. D.C. at 165; 280 F.2d at 713. 

Appellant's contentions with respect to pertinency were also 
before the Court in his prior appeal and rejected by the follow- 
ing language: 

(3) The pertinency of the specific questions to this 
plainly revealed subject of inquiry is obvious from the 
questions themselves and from appellant’s formal ob- 
jections and his comments. Additionally the Chairman 
and his counsel explicitly spelled out their pertinency in 
their efforts to persuade appellant to cooperate. (108 
U.S. App. D.C. at 166; 280 F.2d at 714). 

The opinion of the Supreme Court reversing appellant’s con- 
viction (Russell v. United States, 369 U.S. 749) did not affect 
the ruling of this Court on these issues. 


III. The committee was justified in calling appellant 


Appellant contends that he was subpoenaed without prob- 
able cause in violation of the Fourth Amendment (Br. 21-24). 
However, his reliance on the Fourth Amendment is misplaced 
because the language of that amendment expressly limits its 
application to “unreasonable searches and seizures” and does 
not extend to witnesses called to testify. 

In a related argument he contends that he was denied the 
right of effective cross-examination on the issue of probable 
cause (Br. 25-28). This same contention was briefed and 
argued in appellant’s prior appeal and rejected by this Court. 
See Liveright v. United States, 108 US. App. D.C. 160, 166; 
220 F. 2d 708, 714, reversed on other grounds sub nom Russell 
v. United States, 369 U.S. 749. 

The alleged limitation of cross-examination occurred with 
respect to testimony which counsel gave to establish that the 
Subcommittee was pursuing legislative purpose when it sub- 
poenaed appellant and had reason to believe that appellant 
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would have information pertinent to that purpose. ‘With refer- 
ence to this testimony, this Court stated: 


(5) The argument that appellant is entitled to see and 
cross-examine concerning the information which led the 
Subcommittee to issue & subpoena for him is without 
any merit on this record. It'is plain here, as in Baren- 
blatt, that the Subcommittee did not call appellant as 
part of a “broadside” or “dragnet” process (id.). 

The Court went on to point out that, according to the testi- 
mony of Subcommittee Counsel, there were strong indica- 
tions that appellant may have engaged in Communist Party 
activities of the “particular kind” which were under special 
“structural revisions * * * in their network in 
” See also Shelton v. United States, 

; 280 F. 2d 701, 707-708, re- 
Russell v. United States, 369 
111 US. App. D.C. 331, 296 

US. 717. 


IV. Appellant’s trial was timely 


In his sixth argument appellant contends (1) that he was 
denied the right of a speedy sal in violation of his rights under 
the Sixth Amendment, (2) that his indictment in this case was 
barred by the Statute of Limitations, and (3) that his indict- 
ment subjected him to double jeopardy in violation of the Fifth 
Amendment (Br. 40-47). There is no basis for any of these 
contentions. 

1. Appellant’s contempt occurred on March 19, 1956. On 

directed the President of the Senate to 
his contempt to the United States Attor- 
was certified on that date (J.A. 53-54). 
t was filed charging him 
with contempt. (Cr. After argument on the 
motions the case proceed 
February 8, 1957. He was sen 
date he filed notice of appeal (C.A. N' 
this Court was not rendered until June 18, 1960. The reason 
for the delay was that this Court did not see fit to determine 
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the issues in the case until a final determination by the 
Supreme Court in the then pending contempt of congress cases 
of Watkins v. United States, 354 U.S. 178, and Barenblatt v. 
United States, 360 U.S. 109, which bore directly on some of the 
crucial issues in this case. 

Indeed, appellant himself does not contend that this delay 
was unreasonable since on several occasions an extension of 
time was granted at his request. Rather, he argues that 
because the decision was eventually reversed for failure of the 
indictment to state the subject of the inquiry (Russell v. 
United States, 369 US. 749), the wording of the indictment 
was a delaying tactic by the Government which resulted in a 
violation of his right to a speedy trial. 

The same contention was made on a motion to dismiss the 
indictment in United States v. Shelton (Cr. No. 825-62)* and 
rejected by Judge Youngdahl in a lengthy opinion, dated 
December 19, 1962. In his opinion Judge Youngdahl cites 
numerous authorities holding that whether there has been 
unnecessary delay in a criminal case depends on circumstances. 
“Whether delay in completing a prosecution * * * amounts 
to an unconstitutional deprivation of rights depends upon the 
circumstances [Citations ommitted]. The delay must not be 
purposeful or oppressive.” Pollard v. United States, 352 US. 
354, 361. [Emphasis added.] See also Dandridge v. United 
States, 105 US. App. D.C. 157, 265 F. 2d 349; Taylor v. United 
States, 99 U.S. App. D.C. 183, 238 F. 2d 259. Judge Young- 
dahl then rejected the defendant’s argument in the following 
language: 

This Court does not consider the Government’s choice 
of wording in the first indictment either willful or neg- 
ligent or “purposeful,” and it is open to serious question 
whether the Government made a “choice” at all. Under 
the low as it then clearly existed in the District of Co- 
lumbia, the wording of the indictment was completely 
proper; such wording was not declared improper until 
the Supreme Court decided this very case, sub nom. 

2 Shelton v. United States, 108 U.S. App. D.C. 153, 280 F. 2d 701, had been 


reversed on the same ground as the instant case by the Supreme Court in 
Russcll y. United States, 369 U.S. 749. 
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Russell, supra. That the wording of the first indictment 
reflected the then-current rule in the District of Colum- 
bia was emphasized by the Supreme Court itself when 
that Court changed the rule, both in the majority opin- 
ion, 369 U.S. at 754, n. 7, and in the dissent, 369 US. 
at 782, n. 2. Moreover, if this then-current rule did 
permit the Government any choice in the matter, it 
would have been proper for the Government to resolve 
the choice in favor of simplicity—i.e., in favor of omit- 
ting an allegation of the specific subject under inquiry— 
under the simplified rules of criminal procedure. [Foot- 
note reference omitted.] Thus this Court finds no fault 
on the part of the Government in its choice of wording 
in the first indictment. 


Since the Government followed the law as it then existed, it 
cannot be said that the government was “purposeful” in caus- 
ing the delay, nor does appellant set forth any facts showing 
that he has been prejudiced by the delay. In the circum- 
stances of this case appellant’s right to a speedy trial was not 
violated. The delay was deemed necessary in order that his 
contentions would be more appropriately considered on appel- 
late review. It was, therefore, a perfectly reasonable delay. 

2. Appellant contends that the indictment was barred by 
the statute of limitations. The Supreme Court reversed appel- 
lant’s conviction on May 21, 1962, at which time the five-year 
period prescribed by the applicable statute of limitations had 
run (18 U.S.C. 3282). However, in the event an indictment 
is found to be defective after the period of limitations has 
expired, 18 U.S.C. 3288 provides that “a new indictment may 
be returned not later than the end of the next succeeding regu- 
lar term of such court following the term at which such 
indictment was found defective or insufficient, during which a 
grand jury shall be in session which new indictment shall not 
be barred by any statute of limitations.”* In effect, the 
statute allows the Government a period of grace until.the 
expiration of the next succeeding session of Court in which to 
bring a new indictment. 

+An amendment in 1963 substituted the word “term” for the word 
“session.” 
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At the time of this indictment, Rule 2 of the Local Rules of 
the United States District Court for the District of Columbia 
provided that sessions of the court would begin the first Tues- 
day of January, April, July, and October. The mandate of the 
Supreme Court was entered in the District Court on June 18, 
1962, and presented on August 28. On September 26 the 
Government moved to dismiss the indictment and the motion 
was granted. The present indictment (Cr. 827-62) was filed 
on October 1, before the expiration of the July session of the 
court and within the grace period allowed by statute. 

Appellant contends that the statute was not meant to apply 
where an indictment was found to be defective by an appellate 
court (Br. 44). This is a strained interpretation of the 
language of the statute and ignores the true legislative intent 
and purpose, which is set forth in U.S. v. Durkee Famous Foods, 
306 U.S. 68, 71, n. 2, in a letter to Congress from the Attorney 
General The Attorney General urged that the statute be 
enacted because defendants by dilatory proceedings could 
delay prosecution until the statute of limitations had run. 
This purpose was reiterated when the statute was amended in 
1940. See H. Rep. 1620, 76th Cong., 3rd sess.; S. Rep. 1802, 
76th Cong., 3rd sess. In United States v. Strewl, 162 F. 2d 
$19, 820 (C.A. 2, 1947) cert. denied, 332 U.S. 801, the Court, 
with reference to the same statute, stated: “the purpose was 
to extend the statute of limitations, so that a person who had 
been indicted under an indictment which, as it turned out, 
would not support a conviction, should not escape because the 
fault was discovered too late to indict him.” See also United 
States v. Strewl, 99 F. 2d 474 (C.A. 2, 1938), cert. denied, 306 
US. 638. 

3. As appellant himself admits, his argument with respect 
to double jeopardy was rejected by the Supreme Court in 
United States v. Ball, 163, U.S. 662, 672, where it is stated, 
“it is quite clear that a defendant, who procures a judgment 
against him upon an indictment to be set aside, may be tried 
anew upon the same indictment, or upon another indictment, 
for the same offense of which he had been convicted.” 


“The statute was at that time codified as 18 U.S.C. 587. 
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V. The Subcommittee was duly authorized and competent to 
sit at the time of appellant’s appearance 


Appellant contends that the Subcommittee was not au- 
thorized to sit at. the time of the alleged contempt and there- 
fore his conviction must be reversed. He argues that, according 
to the provisions of Section 134(c) of the Legislative Reor- 
ganization Act of 1946 (2 U.S.C. 190(b)), no standing commit- 
tee of either branch of Congress, except the Committee on 
Rules of the House, shall sit without leave of such branch when 
the latter is in session, and since the Senate was in session at 
the time of the hearing and no request was made to that body 
for permission to hold the hearing, the Subcommittee was sit- 
ting without authority and did not constitute a competent 
tribunal. 

This argument was briefed and heard before the Court on 
the prior appeal and rejected. The Court stated in pertinent 
part (108 U.S. App. D.C. at 166; 280 F. 2d at 714): 


(6) Whether a Senate Subcommittee meets for in- 
quiry purposes while the Senate is in session without 
prior consent of the Senate is not a matter available to 


appellant as a defense to his actions. Any infirmity in 
the conduct of the hearings in this respect was cured 
by the Senate action in citing appellant for contempt. 
(Footnote reference omitted.) 


Appellant contends that this holding cannot stand because of 
the Supreme Court decision in Yellin v. United States, 374 
US. 109, in which that Court reversed a contempt conviction 
because it was shown that the Committee on Un-American 
Activities had failed to observe its rules when it did not act 
on a witness’ request for executive session. However, the 
decision in the Yellin case is not applicable here because Sec- 
tion 134 deals with the relationship between Congress and its 
committees and does not concern itself with third parties, i.e. 
witnesses. Section 134(a), which provides that each standing 
committee of the Senate or House, as the case may be, including 
any subcommittee of such committee, is authorized to hold 
hearings, to sit and act at such times and places during the 
session as it deems advisable, gives authority for committees 
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and subcommittees to sit, even though sessions of the f ull body 
actually are in progress. Read together, it is obvious that 
Section 134(a) is jurisdictional while 134(c) is procedural and 
was enacted for the protection of the legislative branch itself 
so as to regulate the attendance of its members. Compare 
the holding in Barenblatt v. United States, 360 U.S. 109, 116- 
123, wherein the Supreme Court upheld the grant of authority 
from the House to the Committee on Un-American Activi- 
ties despite a claim of vagueness. Authority to sit during the 
sessions of Congress is also found in Senate Resolution 366, 
the Subcommittee charter. See note 10, in the prior appeal, 108 
US. App. D.C. at 166, 280 F. 2d at 714. 


VI. The indictment was valid in all respects 


Appellant contends that the indictment is defective because 
it failed to state the authority of the Subcommittee and to 
state adequately the question under inquiry and the perti- 
nency of the questions to the subject (Br. 48-51). We re- 
spectfully submit that the indictment was valid. 

(1) Appellant's contention that the indictment was defec- 


tive because it failed to state the authority of the Subcommit- 
tee was rejected by this court in Shelton v. United States, 108 
US. App. D.C. 153, 159, 980 F. 2d 701, 707, reversed on other 
grounds, sub nom Russell v. United States, 369 US. 749; and 
in Price v. United States, 108 U.S. App. D.C. 167, 169; 280 F.2d 
715, 717, reversed on other grounds sub nom Russell v. United 
States, on the authority of Sacher v. United States, 102 US. 
App. D.C. 264, 252 F. 2d 828, reversed on other grounds, 356 
US. 576, in which this court held that there was nothing in 
Rule 7c, F.R. Crim. P., to require that an indictment under 
2 US.C. 192 recite the details of the authority of the Subcom- 
mittee. The point was again urged in the Supreme Court not 
only in the Price case, but in the instant case and in Whitman 
v. United States, 369 U.S. 749. (See briefs for petitioners in 
No. 10, 11, and 12, Supreme Court, October Term 1961), and 
was ignored by that Court which reversed the conviction for 
failure of the indictment to state the subject under inquiry. 
The case of United States v. Seeger, 303 F. 2d 478 (C.A. 2, 
1962), relied on by the appellant is not the law in this jurisdic- 
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tion, and was decided on the authority of Lamont v. United 
States, 236 F. 2d 312 (C.A. 2, 1956). The Supreme Court 
while citing the Lamont case as requiring indictments to state 
the subject under inquiry (369 U.S. at 754, n. 7), made no 
reference to any requirement that the authority of the Sub- 
committee be set forth in detail in the indictment. 

In any event, the authority of the subcommittee is suffi- 
ciently alleged in the indictment. The indictment states in 
pertinent part (J.A. 3-4): 

The Committee on the Judiciary of the United States 
Senate, by its resolution of January 20, 1955, authorized 
its Special Subcommittee to Investigate the Administra- 
tion of the Internal Security Act and Other Internal 
Security Laws under S. Res. 366, 81st Congress * * * to 
continue as a Special Subcommittee during the 84th Con- 
gress. On February 7, 1955, the Chairman of the Com- 
mittee appointed certain of its members to comprise the 
aforesaid Subcommittee. 

On March 19, 1956, in the District of Columbia, the said 
Subcommittee was conducting hearings, pursuant to the 


appointment and authorizations set forth above and to S. 
Res. 174, 84th Congress, and to the Standing Rules of the 
Senate, * * * [Emphasis supplied.] 


Senate Resolution 366 (G. Ex. 1, Tr. 5, 102-104) constituted 
an authorization from the Senate to the Committee on the 
Judiciary to conduct a continuing investigation of the admin- 
istration, operation and enforcement of the Internal Security 
Act of 1950 and other laws relating to internal security 
and the extent, nature and effect of subversive activities in 
the United States. The Resolution of the Committee on the 
Judiciary, dated January 20, 1955, expressly provided that “the 
special Subcommittee to Investigate the Administration of the 
Internal Security Act and other Internal Security Laws under 
S. Res. 366 (81st Cong.) be continued as a Special Subcommit- 
tee of the Committee on the Judiciary during the 84th Con- 
gress***” (G. Ex. 2, Tr.6). Members of the Subcommittee 
were appointed on February 7, 1955. (See G. Ex’s. 3, Tr. 7-8). 
Senate Resolution 174 which, in defining the area of investiga- 
tion, incorporated the precise language of S. Res. 366, imple- 
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mented the continued existence of the Subcommittee by pro- 
viding appropriations for its operation (G. Ex. 4A, Tr. 8, 105). 
The Rules of conduct for the Subcommittee were set forth in 
the Standing Rules of the Senate which authorized committees 
and subcommittees to fix a lesser number than one-third of its 
entire membership to constitute a quorum thereof for the pur- 
pose of taking sworn testimony (G. Ex. 5A, Tr. 13, J.A. 27). 
We respectfully sbmit that the foregoing was more than suf- 
ficient to apprise appellant of the authority of the Subcommit- 
tee. See Rule 7c of the F.R. of Crim. P. The issues as to 
whether one member of the Subcommittee could take testimony 
under the Rules of the Senate and whether the investigation 
was approved by the members of the Subcommittee were 
properly left to the trial. 

(2) Contrary to appellant’s contention (Br. 50-51), the 
statement of the subject of the inquiry was sufficient. The 
indictment alleged (Br. 3-4) that the Subcommittee was con- 
ducting hearings “on the subject of determining the extent 
and effect of Soviet power and activity operating in the United 
States through the Communist Party and other organizations, 
studying the structural revisions the Communists have made 
in their network in order to avoid detection and tracing the 
movement of individual agents through the changing structures, 
and considering the activities of registered Soviet agents and 
agencies not registered whose activities may require legislative 
action, * * *.” This statement of the subject is no broader 
than the subject of inquiry in Wilkinson v. United States, 365 
US. 399, namely, “Communist infiltration into basic industry 
in the South, Communist Party propaganda in the South, 
and foreign Communist Party propaganda in the United 
States,” which the Supreme Court found to be sufficiently ex- 
plicit (365 U.S. at 408). On its prior appeal this Court de- 
scribed the subject of inquiry as “the structural revisions that 
the Communists have made in their network in order to avoid 
detection, and * * * to trace the movement of individual agents 
through those changing structures.” 108 US. App. D.C. at 


6 For proof that a single member of the Subcommittee could constitute & 
quorum for the purpose of taking sworn testimony, see Government Exhibits. 
5A, 5B, 5C and 5D (J.A. 27-30). It was also proven that all the members 
of the Subcommittee approved this series of hearings (supra, p. 3). 
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165, 280 F. 2d at 713. Such language is clearly implicit in the 
indictment. Whereas the pertinency of the questions is to be 
determined by the court at trial upon evidence adduced (Bow- 
ers v. United States, 92 U.S. App. D.C. 79, 202 F. 2d 447), the 
pertinency of many of the questions in the indictment (J.A. 
4-5) was “clear beyond doubt” (Barenblatt v. United States, 
360 U.S. at 125) from the questions themselves. 


VII. Grand jurors are not disqualified by reason of Govern- 
ment employment 


Appellant again urges, as he did in his prior appeal (Appel- 
lant’s Br. C.A. 13, 871, pp. 45-46),’ that his indictment is 
invalid because of the presence of federal employees on the 
grand jury, and that it was error to deny him a hearing to 
show bias on the part of said jurors (Br. 52-57). His conten- 
tion did not merit comment because this Court had rejected 
these precise questions in previous cases. See Emspak v. 
United States, 91 U.S. App. D.C. 378, 380; 203 F. 2d 54, 56, 
reversed on other grounds, 349 U.S. 190, and Richardson v. 
United States, 93 U.S. App. D.C. 134, 208 F. 2d 41, cert. 
denied, 347 U.S. 1018. There has been no subsequent change 
in these rulings in either the Supreme Court or this Court. 


VIII. Appellant’s First Amendment rights were not violated 


Appellant further contends that the inquiry violated his 
rights under the First Amendment (Br. 58-59). This con- 
tention was considered by this Court in his prior appeal and 
rejected on the authority of Barenblatt v. United States, 360 
US. 109. See 108 U.S. App. D.C. at 164, and 280 F. 2d at 
712. The Barenblatt decision was also followed in Wilkinson. 
v. United States, 365 U.S. 399, 413-414, and in Braden v. 
United States, 365 U.S. 431, upholding as valid an inquiry into 
Communist infiltration into basic industries in the South and 
Communist Party propaganda activities in the South. 


IX. The enabling resolution of the Subcommittee was valid 


With respect to his contention that the enabling resolution 
of the Subcommittee is unconstitutionally vague, appellant 


"See also appellant’s brief in Price v. United States, C.A. 18, 925. 
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admits that the prior decision by the Court “clearly disposed 
of it” and he makes no argument on this point. 


CONCLUSION 


For the reasons set forth above, we respectfully submit that 
the judgment of the District Court should be affirmed. 


Davin C. ACHESON, 
United States Attorney, 
J. WALTER YEAGLEY, 
Assistant Attorney General, 
Kevin T. Maroney, 
Doris H. SPANGENBURG, 
Attorneys, 
Department of Justice. 
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